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Drew & Napier LLC is one of Singapore’s larg-
est full-service law firms, and has provided ex-
ceptional legal advice and representation to dis-
cerning clients since 1889. The firm has one of
Singapore’s leading M&A practices, with a prov-
en track record, and is often involved in large
and high-profile M&A transactions in Singapore
and the region. Drew & Napier advises on public
and private mergers, acquisitions, joint ventures
and disposals as well as complex restructurings
and reorganisations, with a particular focus on
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1. Trends

1.1 M&A Market

Singapore’s M&A activity picked up in 2024,
with deal values reaching USD51 billion in the
first nine months of the year, marking a 29%
increase compared to the same period in 2023.
The growth was supported by eight major trans-
actions above USD1 billion, totalling USD16.2
billion. Notably, Australia-listed Lendlease and
United States private equity firm Warburg Pin-
cus purchased SGD1.6 billion worth of industrial
assets from entities related to New York private
equity firm Blackstone and Mr Lim Chap Huat
(the executive chairman of Singapore property
group Soilbuild), which is one of the largest
transactions of a private portfolio of industrial
assets in Singapore.

1.2 Key Trends

Singapore’s M&A deal volume experienced a
decrease, with the number of transactions falling
by 25.5% year-on-year in the first nine months
of 2024.

Deals targeting Singapore companies in that
period reached USD18.8 billion, a 50.4%
increase from the same period in 2023. Of these
transactions, inbound M&A activity made up
USD14.3 billion, representing a 66.4% increase
from 2023, and domestic M&A activity made
up USD4.5 billion, representing a 15% increase
from 2023.

However, outbound M&A activity experienced a
significant slowdown, declining to a nine-year
low of USD14.7 billion, representing a 24%
decrease from 2023. This downturn can be
attributed to persistent global headwinds, with
factors such as geopolitical tensions, valuation
challenges, uncertainties over interest rates and
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regulatory and political uncertainties contribut-
ing to the decline.

Of the outbound transactions, one prominent
transaction involved Singapore real estate giant
Mapletree Investments, which purchased 8,192
student housing beds across 19 cities in Britain
and Germany from Cuscaden Peak Investments
in a GBP1 billion (SGD1.7 billion) transaction in
April 2024.

On a separate note, one notable deal that fell
through in 2024 was German insurer Allianz’s
proposed acquisition of 51% stake in Sin-
gapore insurer Income Insurance Limited for
SGD2.2 billion. Income Insurance Limited was
originally established as a co-operative society
with social missions to benefit the greater soci-
ety. It was subsequently corporatised in 2023.
There were concerns about the deal structure
and the ability of Income Insurance Limited to
continue its social mission, and that it would not
be in the public interest for the transaction to
proceed. This led to Allianz withdrawing its offer
in December 2024.

1.3 Key Industries

In Singapore, the financial sector dominated
deal value, accounting for 19.7% of the market
with over 120 deals worth USD10 million, rep-
resenting a 36% increase from 2023. Following
closely behind the financial sector was the real
estate sector, accounting for 15% of the market
in 45 deals worth USD7.7 billion, representing a
16.2% increase from 2023.

On the other hand, the industrials sector, which
was the dominating sector of 2023, saw a sharp
decrease in deal value, accounting for only 9%
of market share with deals worth USD4.5 billion,
representing a 44% decrease from 2023.
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2. Overview of Regulatory Field

2.1 Acquiring a Company

Asset or Share Acquisition

Generally, the acquisition of a company in Singa-
pore can be effected by way of a share acquisi-
tion or the acquisition of the business or assets
of the company.

An asset or share acquisition is commonly
effected by entering into a sale and purchase
agreement. Before executing the agreement,
parties may enter into a letter of intent or term
sheet, which will typically set out the agreed key
terms of the transaction. Such a preliminary doc-
ument may be expressed as non-legally binding,
except for certain obligations such as confiden-
tiality or exclusivity.

Other ways of acquiring a company’s shares in
Singapore include:

* making a general offer for a company’s
shares pursuant to the Singapore Code on
Takeovers and Mergers (Takeover Code);

* entering into a scheme of arrangement under
of the Companies Act 1967, Section 210; and

« entering into a scheme of amalgamation
under the Companies Act 1967, Section
215A-K.

General Offer

General offers for shares in a Singapore pub-
lic company are regulated under the Takeover
Code. General offers take the form of mandatory
offers, voluntary offers or partial offers.

Mandatory Offer

Under the Takeover Code, a bidder is required
to make a mandatory offer for all the shares in
a Singapore public company where the acquisi-
tion of shares by the bidder results in the share-
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holdings of the bidder and any parties acting in
concert with it exceeding certain thresholds. The
mandatory offer rules under the Takeover Code
apply when:

+ the bidder acquires shares, and this results
in the bidder and its concert parties owning
30% or more of the target company’s voting
rights; or

» where the bidder who, together with its con-
cert parties, holds between 30% and 50%
of the target company’s voting rights, and
acquires more than 1% of the target compa-
ny’s voting rights in any six-month period.

Voluntary and Partial Offers

An offer that does not trigger the mandatory
rules under the Takeover Code is a voluntary
offer governed by Rule 15 of the Takeover Code.
A voluntary offer must be conditional on the bid-
der and its concert parties acquiring more than
50% of the target company. A higher percentage
acceptance threshold may be stipulated, subject
to the consent of the Securities Industry Council
(SIC).

A bidder makes a partial offer by making a vol-
untary offer for a portion of the target company’s
shares. All partial offers must be approved by
the SIC, and it will generally grant consent for
partial offers that do not result in the bidder and
its concert parties holding more than 30% of the
target company’s voting rights.

Scheme of Arrangement

A scheme of arrangement under the Companies
Act 1967, Section 210 is a legislative procedure
that allows a company to be restructured. A
scheme is typically organised as a transfer of
shares from the shareholders of the target com-
pany to the acquirer, and in consideration of the
share transfer, the acquirer pays cash or issues
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new shares in the acquiring company to the
shareholders of the target company. An alterna-
tive scheme is where the target company can-
cels its existing shares and issues new shares in
the target company to the acquirer.

To pass a scheme of arrangement, the scheme
must be approved by the requisite statuto-
rily prescribed majority at the scheme meeting
and must be sanctioned by the Singapore High
Court. A scheme that has been successfully
passed will be binding on all shareholders of the
target company.

Amalgamation

A scheme of amalgamation under the Compa-
nies Act 1967, Section 215A-K is a legislative
procedure that allows two or more Singapore-
incorporated companies to amalgamate and
continue as one company. The amalgamated
company may be one of the amalgamating
companies or a new company, and all property,
rights, privileges, liabilities and obligations of
each of the amalgamating companies will be
transferred to the amalgamated company. The
amalgamation may be carried out without a
court order, subject to certain conditions being
satisfied, including obtaining the requisite share-
holder approvals and the provision of solvency
statements by the directors of the amalgamating
companies.

2.2 Primary Regulators
The primary regulators of M&A activity in Sin-
gapore are:

+ the SIC, which administers the Takeover
Code;

+ the Singapore Exchange Securities Trading
Limited (SGX), which administers the listing
rules applicable to companies listed on the
SGX;
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+ the Monetary Authority of Singapore (MAS),
which administers the Securities and Futures
Act 2001;

« the Accounting and Corporate Regulatory
Authority (ACRA), which administers the
Companies Act 1967; and

+ the Competition and Consumer Commission
of Singapore (CCCS), which administers the
Competition Act 2004.

2.3 Restrictions on Foreign Investments
There is no general restriction on the amount of
shares that a foreign entity may own in a com-
pany incorporated in Singapore. However, there
may be restrictions that limit or require prior
regulatory approval for control or share owner-
ship in companies in certain regulated industries
that are perceived to be critical to national inter-
ests, such as banking, insurance, broadcasting,
defence and newspaper publishing.

Under the Singapore Significant Investments
Review Act 2024 (SIRA), which came into effect
on 28 March 2024, investors and acquirors are
subject to notification and approval require-
ments prior to becoming a controller of a desig-
nated entity. Presently, there are ten designated
entities under SIRA, including companies in the
oil industry and four entities under Singapore
technology, defence and engineering group ST
Engineering.

2.4 Antitrust Regulations

Business combinations in Singapore are subject
to the Competition Act 2004, which contains,
among others, the following provisions:

+ Section 34, which prohibits agreements which
have as their object or effect the prevention,
restriction or distortion of competition within
Singapore;
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+ Section 47, which prohibits conduct that
amounts to the abuse of a dominant position
in any Singapore market; and

« Section 54, which prohibits mergers that have
resulted, or may be expected to result, in a
substantial lessening of competition within
any market in Singapore for goods or ser-
vices.

As the merger notification regime in Singapore
under the Competition Act 2004 is voluntary,
parties to a merger are not obliged to notify the
CCCS of their proposed or completed business
combinations. However, parties to a merger situ-
ation may do so where, following a self-assess-
ment, they have concerns that the merger or
anticipated merger has led to or may lead to a
substantial lessening of competition in a Singa-
pore market.

Although the CCCS can investigate mergers on
its own initiative, it is unlikely to intervene in a
merger situation that only involves small com-
panies — ie, where the turnover in Singapore in
the financial year preceding the transaction of
each of the parties is below SGD5 million and
the combined worldwide turnover in the financial
year preceding the transaction of all of the par-
ties is below SGD50 million.

Generally, the CCCS is also unlikely to investi-
gate in a merger situation, unless the merged
entity will have a market share of:

*40% or more; or

* between 20% and 40% and the post-merger
combined market share of the three largest
firms is 70% or more.

2.5 Labour Law Regulations

Where the acquisition is structured as a transfer
of the business undertaking of the target com-
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pany, the automatic employment transfer provi-
sions under the Employment Act 1968, Section
18A may be applicable in respect of employees
who are covered under the Employment Act
1968 at the time of the business transfer (EA
employees) — ie, generally all employees. In par-
ticular, the Employment Act 1968, Section 18A
provides for:

+ an automatic transfer of the EA employees
on the same terms as their existing employ-
ment contract, unless the acquirer and the EA
employees agree to different terms;

+ a continuation of the EA employee’s period of
employment;

« a transfer of existing rights, powers, duties
and liabilities of the target company in respect
of the EA employees to the acquirer; and

+ a requirement to notify the EA employees of
the proposed business transfer.

Where the business transfer involves a transfer
of foreigh employees, the acquirer should con-
sider if new work-pass applications would be
required for the incoming foreign employees or
if the transfer of foreign employees would affect
work-pass quotas.

Where the acquisition is structured as a transfer
of shares, the employees of the target company
will continue to be employed by the target com-
pany and will be unlikely to be affected by the
transfer of shares.

2.6 National Security Review

There is currently no regulatory body in Singa-
pore that undertakes a national security review
of acquisitions. However, regulatory approvals
may be required for control or share ownership
in companies in certain regulated industries that
are perceived to be critical to national interests
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—eg, banking, insurance, broadcasting, defence
and newspaper publishing.

In addition, the SIRA introduced an investment
management framework for entities identified
and designated as being critical to national
security (eg, entities in the telecommunications,
utilities and banking sectors). Under the SIRA,
such entities are required to notify and/or obtain
approval from the authorities in relation to own-
ership or control changes.

3. Recent Legal Developments

3.1 Significant Court Decisions or Legal
Developments

The SIRA was passed by the Singapore Parlia-
ment on 9 January 2024, and came into force
on 28 March 2024. Broadly, the SIRA introduces
an investment management framework for enti-
ties identified and designated as being critical to
national security (eg, entities in the telecommu-
nications, utilities and banking sectors). Under
the SIRA, such entities are required to notify and/
or obtain approval from the authorities in relation
to ownership or control changes.

3.2 Significant Changes to Takeover Law
There have been no significant changes in the
past 12 months.

4. Stakebuilding

4.1 Principal Stakebuilding Strategies

It is not uncommon for bidders to build up some
shareholding stake in a company prior to launch-
ing an offer. An ownership stake of more than
10% in the target company could be used to
prevent a rival bidder from a compulsory acqui-
sition of the minority stake in the company. A
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bidder may also seek to obtain an ownership
stake of more than 25% to effectively veto arival
scheme of arrangement or amalgamation.

Bidders seeking to build a significant stake in a
target company generally need to comply with
the following:

« rules relating to mandatory offers (see 2.1
Acquiring a Company) and minimum offer
prices under the Takeover Code;

* substantial shareholding disclosure require-
ments (see 4.2 Material Shareholding Disclo-
sure Threshold); and

« insider trading prohibitions, in particular
where the bidder comes into possession
of confidential and price-sensitive informa-
tion relating to the listed company - eg, after
commencing due diligence on the company.

A bidder may concurrently seek to obtain con-
tractual undertakings from existing sharehold-
ers to accept its proposed offers or to vote in
favour of their scheme. Such irrevocable under-
takings may potentially be aggregated as part of
the bidder’s ownership stake in the target com-
pany, which may potentially trigger the manda-
tory offer rules under the Takeover Code (among
other requirements).

4.2 Material Shareholding Disclosure
Threshold

Under the Securities and Futures Act 2001, a
party who acquires an interest in 5% or more of
the voting shares (a “substantial shareholder”) in
a company incorporated and listed in Singapore
is required to notify the company of its interest
in writing within two working days of becoming
aware that it is or had been (if it ceased to be
one) a substantial shareholder.
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In addition, the substantial shareholder is
required to notify the company in writing if there
are subsequent discrete 1% changes in the sub-
stantial shareholder’s interests or if they cease to
be a substantial shareholder, within two working
days after they become aware of the change.
The substantial shareholder disclosure require-
ments also apply to corporations that are incor-
porated overseas, but with a primary listing on
approved exchanges in Singapore.

From a competition law perspective, merger par-
ties may voluntarily notify CCCS of their merger
or anticipated merger if, after conducting a self-
assessment, they have concerns that the merger
or anticipated merger has led to or may lead to
a substantial lessening of competition in a Sin-
gapore market.

4.3 Hurdles to Stakebuilding

It is open to a company to introduce more (but
not less) stringent reporting thresholds - eg, in
its constitution. Apart from the general restric-
tions that may be applicable to stakebuilding
(see 4.1 Principal Stakebuilding Strategies), the
acquirer should be mindful of statutory limits or
regulatory approvals required for having control
or share ownership in companies in certain reg-
ulated industries, such as banking, insurance,
broadcasting, defence and newspaper publish-

ing.

4.4 Dealings in Derivatives

Dealings in derivatives are allowed, and are gen-
erally subject to the same restrictions as deal-
ings in capital markets products (which include
shares) under the Securities and Futures Act
2001.

Under the Takeover Code, a person who has

acquired or written any option or derivative that
causes them to have a long economic exposure,
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whether absolute or conditional, to changes in
the price of securities, will normally be treated
as having acquired those securities for the pur-
poses of the mandatory offer rules.

Where the acquirer triggers the mandatory offer
requirement under the Takeover Code as a result
of acquiring such options or derivatives (among
others), the acquirer must consult the SIC to
determine if a mandatory offer is required, and,
if so, the terms of the offer to be made.

4.5 Filing/Reporting Obligations

Dealings in derivatives in respect of certain
securities of the target company subject to the
Takeover Code during the offer period must be
publicly disclosed. Full details of the dealings in
derivatives should be provided so that the nature
of the dealings can be fully understood. This
should include, at least, the number of reference
securities to which they relate (where relevant),
the maturity date or, if applicable, the closing-out
date and the reference price.

Separately, under the Securities and Futures Act
2001 and the Securities and Futures (Reporting
of Derivatives Contracts) Regulations 2013, a
specified person who is a party to a specified
derivatives contract (which includes a deriva-
tives contract the value of which is determined
by reference to the value of underlying stock or
shares, among others) is required to report cer-
tain prescribed information to a licensed trade
repository or licensed foreign trade repository in
respect of the derivatives contract.

There are no specific filing/reporting obligations
for derivatives under competition laws in Sin-
gapore.
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4.6 Transparency

For public M&A transactions subject to the Take-
over Code, an offer document, which should
be despatched no later than 21 days after the
offer announcement, should disclose the bid-
der’s plans relating to the target company and
its employees, including:

« its intentions regarding the business of the
target company;

« its intentions regarding any major changes to
be introduced in the business, including any
redeployment of the fixed assets of the target
company;

« the long-term commercial justification for the
proposed offer; and

« its intentions with regard to the continued
employment of the employees of the target
company and of its subsidiaries.

5. Negotiation Phase

5.1 Requirement to Disclose a Deal

If the target company is approached, the respon-
sibility for making an announcement will normally
rest with the bidder or potential bidder. However,
once an approach has been made to the board
of the target company, the primary responsibility
for making an announcement will typically rest
with the target company’s board.

The target company’s board is required to make
an announcement in any of the following circum-
stances:

+ it receives notification of a firm intention to
make an offer from a serious source;

- if, after the bidder has approached the target
company, the target company is the subject
of rumour or speculation about a possible
offer, or there is undue movement in its share
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price or a significant increase in the volume of
share turnover;

* negotiations or discussions between the
bidder or the target company are about to be
extended to include more than a very restrict-
ed number of people; or

« it is aware of negotiations or discussions
between a potential bidder and the share-
holders holding 30% or more of the voting
rights of the target company or when the
target company’s board is seeking potential
bidders, and:

(a) the target company is the subject of
rumour or speculation about a possible
offer, or there is undue movement in its
share price or a significant increase in the
volume of share turnover; or

(b) more than a very restricted number
of potential bidders are about to be
approached.

SGX Mainboard Listing Rules

Furthermore, a company listed on the SGX
Mainboard must announce any information
known to it or any of its subsidiaries or associ-
ated companies which is necessary to avoid the
establishment of a false market in its securities
or would be likely to materially affect the price
or value of its securities as prescribed under
the SGX Mainboard Listing Rules. However, the
announcement need not be made if:

+ a reasonable person would not expect the
information to be disclosed;

« the information is confidential; and

+ one or more of the following applies:

(a) the information concerns an incomplete
proposal or negotiation;

(b) the information comprises matters of
supposition or is insufficiently definite to
warrant disclosure;

(c) the information is generated for the inter-
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nal management purposes of the entity;
or
(d) the information is a trade secret.

According to the Corporate Disclosure Poli-
cy under the SGX Mainboard Listing Rules, a
frank and explicit announcement is required if
rumours indicate that material information has
been leaked. If rumours are false or inaccurate,
they should be promptly denied or clarified.

5.2 Market Practice on Timing

As mentioned in 5.1 Requirement to Disclose a
Deal, for public M&A transactions that are sub-
ject to the Takeover Code, the responsibility for
making an announcement on the potential deal
will normally rest with the bidder or potential bid-
der, before the board of the target company is
approached.

In terms of timing, the bidder or potential bidder
must make an announcement:

* when the target company is the subject of
rumour or speculation about a possible offer,
or there is undue movement in its share
price or a significant increase in the volume
of share turnover, and there are reasonable
grounds for concluding that it is the potential
bidder’s actions which have directly contrib-
uted to the situation; or

+ immediately upon an acquisition of shares
which triggers the mandatory offer thresholds
under the Takeover Code. In particular, within
30 minutes of incurring an obligation to make
a mandatory offer under the Takeover Code,
the bidder must either make the announce-
ment or request the securities exchange for
a temporary halt in the trading of the target
company’s shares and make an announce-
ment before such a trading suspension is
lifted.
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Where an approach has been made to the board
of the target company, the board must make an
announcement following the occurrence of any
of the circumstances as set out in 5.1 Require-
ment to Disclose a Deal.

5.3 Scope of Due Diligence

There is no standard process on carrying out
due diligence under Singapore laws, and the
level of information and documents provided will
depend on the nature of the transaction and the
relevant parties.

Public M&A Transactions

In general, for public M&A transactions, the
scope of the legal due diligence process is likely
to be affected as follows:

+ under the SGX Mainboard Listing Rules, a
target company listed on the SGX Mainboard
is subject to continuing disclosure require-
ments and generally should not selectively
provide any person with material information
that would place the person in a privileged
dealing position;

+ under the Takeover Code, any information
given to one bidder must, on request, be
furnished equally and promptly to any other
bidder;

+ where a bidder comes to possess confidential
and materially price-sensitive information, any
further dealings with the shares of the target
company may give rise to insider dealing con-
cerns; and

+ in the context of negotiations on mergers, an
exchange of commercially sensitive informa-
tion which has the object or effect of restrict-
ing competition may potentially infringe the
Competition Act 2004.
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In view of the above legal restrictions, the bid-
der often will have to rely on publicly available
information. This includes:

+ information available on public registers, such
as lodgements with ACRA, and the register of
directors and shareholders;

* the target company’s constitutional docu-
ments;

» where the target company is listed, ongoing
disclosures of material information or events
relating to the listed company;

+ any prospectuses or shareholder circulars;

- financial information such as annual financial
reports; and

« research reports published by financial ana-
lysts.

Private M&A Transactions

For private M&A transactions, the scope of due
diligence tends to be broader as the target com-
pany would not be subject to restrictions that
apply to public companies. Depending on time
or budgetary constraints, the due diligence may
include the following relating to the target com-

pany:

« corporate organisational documents and
records;

* shareholder agreements;

+ banking and finance documents;

» material contracts with suppliers and custom-
ers;

* employee matters;

* litigation;

* the company’s assets and properties;

* insurance; and

« regulatory matters (eg, licences, permits,
registrations and approvals).

There is also an increased interest in environmen-
tal, social and governance (ESG) due diligence.
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In particular, the SGX has mandated mandatory
climate reporting on “comply or explain” basis in
issuers’ sustainability reports from the financial
year commencing 2022. Board diversity poli-
cies must also be disclosed in annual reports.
The shift towards ESG matters in M&A invest-
ments was also seen in the recent investment
ventures by Singapore’s state investor, Temasek,
in renewable energy.

5.4 Standstills or Exclusivity

In general, exclusivity agreements and similar
arrangements are often requested, but stand-
still agreements are not as common. However,
in negotiating for exclusivity arrangements, the
target company should note its duty under the
Takeover Code not to take any action that could
frustrate a bona fide offer or deny its sharehold-
ers an opportunity to decide on its merits.

Under the Takeover Code, standstill agree-
ments between a company, or the directors of a
company, and a shareholder which restrict the
shareholder/directors from either offering for, or
accepting an offer for, the shares of the company
or from increasing or reducing shareholdings,
may result in the parties acting in concert.

5.5 Definitive Agreements

The terms and conditions of any public takeover
will be contained in the bidder’s offer announce-
ment and offer document or in the target com-
pany’s scheme document (where a scheme of
arrangement or amalgamation is used). Under
the Takeover Code, the offer document must set
out clearly:

+ the price or other consideration to be paid for
the securities;

« all conditions attached to acceptances, in
particular whether the offer is conditional
upon acceptances being received in respect
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of a minimum number and the last day on
which the offer can become unconditional as
to acceptances; and

+ a statement whether or not the bidder intends
to avalil itself of powers of compulsory acqui-
sition.

6. Structuring

6.1 Length of Process for Acquisition/
Sale

Assuming there is no competing offer, the acqui-
sition of a public company would typically take
around six months from the public announce-
ment of the offer by the bidder to the completion
of the acquisition of the target company’s shares
under the Takeover Code.

For share acquisitions of a private company, the
transaction process may take around three to six
months to complete, although the time required
would, ultimately, depend on a multitude of fac-
tors, such as whether there are any compet-
ing proposals, the size of the target company,
the transaction structure, the complexity of the
transaction and the extent of due diligence con-
ducted on the target company. For the acquisi-
tion of assets, the transaction process could be
longer, owing to the need for additional third-
party consents to be obtained for the assets
transfer.

6.2 Mandatory Offer Threshold

The mandatory offer thresholds under the Takeo-
ver Code apply to public companies, and these
are triggered when:

+ the bidder acquires shares, and this results
in the bidder and its concert parties owning
30% or more of the target company’s voting
rights; or
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» where the bidder who, together with its con-
cert parties, holds between 30% and 50% of
the target company’s voting rights, acquires
more than 1% of the target company’s voting
rights in any six-month period.

Parties may request that SIC waives this require-
ment when the acquisition of voting rights arises
as a result of the issue of new securities as con-
sideration for an acquisition or a cash injection
or in fulfilment of obligations under an agree-
ment to underwrite the issue of new securities.
Very broadly, a grant of waiver will be subject
to a whitewash resolution; ie, the approval of a
majority of holders of voting rights of the offeree
company at a general meeting, before the issue
of new securities to the offeror, of a resolution
by way of a poll to waive their rights to receive a
general offer from the offeror and parties acting
in concert with the offeror.

In relation to the relatively new rule allowing
dual-class share structures, under the Takeover
Code, when there is a conversion of multiple vot-
ing shares to ordinary voting shares (“Conver-
sion”) or a reduction in the voting rights attached
to each multiple voting share (“Reduction”), any
resulting increase in the percentage of voting
rights held by a shareholder and persons acting
in concert with them will be treated as an acqui-
sition and the shareholder or group of sharehold-
ers acting in concert could become obliged to
make an offer. However, SIC will not normally
require an offer if the shareholder:

+ is independent of the Conversion or the
Reduction;

* has not acquired any additional voting rights
in the company from the date they become
aware that the Conversion or the Reduction is
imminent; and
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* has not exercised their voting rights in excess
of the Conversion or the Reduction.

6.3 Consideration

For takeovers and mergers involving private
companies, consideration more commonly
takes the form of cash. Selection of the form of
consideration depends on factors such as the
availability of financing to the buyer and the tax
implications of the payment method.

For public companies, consideration for a gen-
eral offer can take the form of cash, securities
(typically the bidder’s shares) or a combination
of the two. However, under the Takeover Code,
where the mandatory offer thresholds are trig-
gered, the consideration must be in cash or be
accompanied by a cash alternative at not less
than the highest price paid by the bidder or any
person acting in concert with it for voting rights
of the target company during the offer period
and within six months prior to its commence-
ment. When voting rights have been acquired for
a consideration other than cash, the offer must
nevertheless be in cash or be accompanied by
a cash alternative of at least equal value, which
must be determined by an independent valua-
tion.

Furthermore, except with the SIC’s consent, a
cash offer is required where:

+ the bidder or any party acting in concert with
it has bought for cash, during the offer period
and within six months prior to its commence-
ment, shares of any class under offer in the
target company carrying 10% or more of the
voting rights of that class; or

+in the view of the SIC there are circumstances
which render such a course necessary.
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Where there is high valuation uncertainty, some
common tools used to bridge valuation gaps
include deferred consideration, price adjust-
ments based on completion accounts and earn-
outs. On the flipside, sellers should consider
whether any form of security in respect of the
buyer’s payment obligations, such as a parent
company or bank guarantee, a charge over the
buyer’s assets or a cash escrow, is hecessary.

6.4 Common Conditions for a Takeover
Offer

For public takeovers, all general offers are sub-
ject to a minimum level of acceptance. For man-
datory and voluntary offers, the offer must be
conditional upon the bidder receiving accept-
ances in respect of voting rights in the target
company which, together with voting rights
acquired or agreed to be acquired before or
during the offer, will result in the bidder and any
party acting in concert with it holding more than
50% of the voting rights. Separate approval
thresholds apply for partial offers.

In relation to mandatory offers, bidders cannot
impose any other condition or a higher level of
acceptance (above 50%).

In relation to voluntary offers, bidders may
impose other conditions, provided that fulfil-
ment of such conditions does not depend on the
bidder’s subjective interpretation or judgement,
or lie, in the bidder’s hands. Normal conditions
such as shareholder approval for the issue of
new shares and the SGX’s approval for listing
may be attached without reference to the SIC.
The SIC should be consulted where other condi-
tions would be attached. A condition requiring a
level of acceptance higher than 50% needs to be
approved by the SIC, and the bidder would need
to demonstrate that it is acting in good faith in
imposing a higher level of acceptance.
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6.5 Minimum Acceptance Conditions

All general offers must be conditional upon the
bidder receiving acceptances in respect of vot-
ing rights in the target company which, togeth-
er with voting rights acquired or agreed to be
acquired before or during the offer, will result in
the bidder and any party acting in concert with it
holding more than 50% of the voting rights (see
6.4 Common Conditions for a Takeover Offer).

Voluntary offers that are conditional on a level of
acceptance higher than 50% must be approved
by the SIC, and the bidder would need to dem-
onstrate that it is acting in good faith in impos-
ing the higher level of acceptance. Where the
bidder is seeking to privatise the target com-
pany, a 90% minimum acceptance condition is
common, as it allows the bidder to avail itself of
the compulsory acquisition procedure under the
Companies Act 1967.

In relation to partial offers, the SIC will normally
consent to a partial offer that does not result in
the bidder and persons acting in concert with it
holding shares with 30% or more of the voting
rights in the target company, and provided that
the bidder complies with the conditions set out
under the Takeover Code. The SIC will not con-
sent to any partial offer that results in the bidder
and persons acting in concert with the bidder,
holding shares with not less than 30% but not
more than 50% of the voting rights of the target
company.

6.6 Requirement to Obtain Financing

For private takeovers and mergers, it is common
for business combinations to be conditional on
the bidder obtaining financing where cash con-
sideration is involved.

For public takeovers and mergers, it is generally
not permitted for business combinations to be
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conditional on the bidder obtaining financing.
Where the offer is for cash, or involves an ele-
ment of cash, the offer announcement as well as
the offer document should include an uncondi-
tional confirmation by the financial adviser or by
another appropriate third party that the bidder
has sufficient resources available to satisfy full
acceptance of the offer.

6.7 Types of Deal Security Measures

It is generally open to bidders to propose deal
security measures. Where the Takeover Code
applies, the target company should note its
duty under the Takeover Code not to undertake
any deal security measures that could frustrate
a bona fide offer or deny its shareholders an
opportunity to decide on its merits.

Two commonly used measures are exclusivity
agreements and break fees.

Exclusivity Agreements

Exclusivity agreements hinder the target com-
pany’s board from proposing alternative bids
to shareholders, by precluding it from actively
shopping for, or responding to, other bidders
during a certain period of time.

Break Fees

A bidder may negotiate break fees (imposed
on the target company) or reverse break fees
(imposed on a bidder), although these are less
commonly used in acquisitions involving private
companies. Break fees may not be enforceable
if they constitute a penalty, as opposed to lig-
uidated damages (ie, a genuine pre-estimate of
loss). Further, directors would need to ensure
that agreeing to break fees would be in line with
the fiduciary duties they owe to the company
(eg, to act in a bona fide manner in the com-
pany’s best interests).
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In acquisitions involving a target company to
which the Takeover Code applies, the SIC should
be consulted at the earliest opportunity in all
cases where a break fee or any similar arrange-
ment is proposed. Further, the rules under the
Takeover Code governing break fees must be
complied with — eg:

« the break fee must be minimal, normally
no more than 1% of the value of the target
company calculated by reference to the offer
price;

+ the target company’s board and its financial
adviser must provide, in writing, to the SIC:

(a) confirmation that the break fee arrange-
ments were agreed as a result of normal
commercial negotiations;

(b) an explanation of the basis (including ap-
propriateness) and the circumstances in
which the break fee becomes payable;

(c) any relevant information concerning pos-
sible competing bidders - eg, the status
of any discussions, the possible terms,
any pre-conditions to the making of an
offer, the timing of any such offer, etc;

(d) a confirmation that all other agreements
or understandings in relation to the break
fee arrangements have been fully dis-
closed;

(e) a confirmation that they each believe the
fee to be in the best interests of the target
company’s shareholders; and

(f) any break fee arrangement must be fully
disclosed in the offer announcement and
the offer document. Relevant documents
must be made available for inspection.

6.8 Additional Governance Rights

Apart from its shareholding, additional govern-
ance rights such as board seats that a bidder
may seek in respect of a target company gener-
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ally need to be set out in the target company’s
constitution.

6.9 Voting by Proxy

Shareholders are generally allowed to vote by
proxy, subject to the restrictions under the Com-
panies Act 1967.

Unless the constitution otherwise provides:

+ a proxy shall not be entitled to vote except on
a poll;

+ a shareholder shall not be entitled to appoint
more than two proxies to attend and vote at
the same meeting; and

+ an appointment of two proxies will be invalid
unless the shareholder specifies the propor-
tions of their holdings to be represented by
each proxy.

6.10 Squeeze-Out Mechanisms

The Companies Act 1967, Section 215 provides
a mechanism for the compulsory acquisition of
shares. Where a bidder makes an offer that is
approved within four months by shareholders
holding not less than 90% of the shares that are
the subject of the offer (excluding shares issued
after the date of the offer and treasury shares),
the bidder may within two months thereafter give
notice in the prescribed manner to dissenting
shareholders to acquire their shares.

Additionally, where the target company’s con-
stitution provides for drag-along rights, minority
shareholders may be required to accept the offer
along with the exiting shareholders.

6.11 Irrevocable Commitments

Bidders may request for irrevocable undertak-
ings from principal shareholders of the target
company to accept the offer. These undertakings
are usually given immediately before the offer is
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made, and it is common for them to provide an
out for shareholders if a better offer is made.

For acquisitions of a target company to which
the Takeover Code applies, information about
the commitments (including in what circum-
stances, if any, they will cease to be binding — eg,
if a higher offer is made) must be set out in the
offer announcement and offer document. Rel-
evant documents evidencing such commitments
must also be made available for inspection.

7. Disclosure

7.1 Making a Bid Public

For acquisitions of a target company to which the
Takeover Code applies, once an approach has
been made to the board, the primary responsibil-
ity for making an announcement typically rests
with the board.

The target company’s board is required to make
an announcement in any of the following circum-
stances:

+ it receives notification of a firm intention to
make an offer from a serious source;

- if, after the bidder has approached the target
company, the target company is the subject
of rumour or speculation about a possible
offer, or there is undue movement in its share
price or a significant increase in the volume of
share turnover;

* negotiations or discussions between the
bidder or the target company are about to be
extended to include more than a very restrict-
ed number of people; or

« it is aware of negotiations or discussions
between a potential bidder and the share-
holders holding 30% or more of the voting
rights of the target company or when the
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target company’s board is seeking potential
bidders, and:

(a) the target company is the subject of
rumour or speculation about a possible
offer, or there is undue movement in its
share price or a significant increase in the
volume of share turnover; or

(b) more than a very restricted number
of potential bidders are about to be
approached.

In some cases, under the Takeover Code, the
bidder will be required to make an announce-
ment of their intention to make an offer, before
approaching the target company’s board - eg,
where the target company is the subject of
rumour or speculation about a possible offer,
or there is undue movement in the target com-
pany’s share price or a significant increase in the
volume of share turnover.

7.2 Type of Disclosure Required

For transactions to which the Takeover Code
applies, the relevant disclosures under the Take-
over Code must be made if the mandatory offer
thresholds are triggered as a result of the issue
of shares.

Where the issue of shares is made to a company
listed on the SGX, the SGX Listing Rules man-
date disclosures to the shareholders.

7.3 Producing Financial Statements

For public M&A transactions, under the Takeover
Code, the offer document must contain financial
information about the bidder, including the fol-
lowing:

« details, for the last three financial years, of
turnover, exceptional items, net profit or loss
before and after tax, minority interests, net
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earnings per share and net dividends per
share;

- a statement of the assets and liabilities shown
in the last published audited accounts;

» particulars of all known material changes in
the financial position of the company subse-
quent to the last published audited accounts
or a statement that there are no such known
material changes;

* significant accounting policies together with
any points from the notes of the accounts
which are of major relevance for the interpre-
tation of the accounts; and

» where, because of a change in accounting
policy, figures are not comparable to a mate-
rial extent, this should be disclosed and the
approximate amount of the resultant variation
should be stated.

The offer document should also state whether
or not there has been, within the bidder’s knowl-
edge, any material change in the target com-
pany’s financial position or prospects since the
date of the last balance sheet laid before the
target company in a general meeting and, if so,
the particulars of any such change.

7.4 Transaction Documents

For transactions to which the Takeover Code
applies, all offer announcements and offer docu-
ments must be made available publicly.

The offer document must include information
such as:

« the offer consideration;

- all conditions attached to acceptances;

+ a statement whether or not the bidder intends
to avail itself of powers of compulsory acqui-
sition;

+ a statement as to whether or not any agree-
ment, arrangement or understanding exists
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between the bidder or any person acting
in concert with it and any of the directors,
or recent directors, shareholders or recent
shareholders of the target company having
any connection with or dependence upon the
offer, and full particulars of any such agree-
ment, arrangement or understanding; and

+ a statement as to whether or not any securi-
ties acquired pursuant to the offer will be
transferred to any other person, together with
the names of the parties to any such agree-
ment, arrangement or understanding, par-
ticulars of all securities in the target company
held by such persons, or a statement that no
such securities are held, and particulars of all
securities that will, or may, be transferred.

8. Duties of Directors

8.1 Principal Directors’ Duties

Directors have certain duties both at common
law and under Companies Act 1967, Section
157. These duties are generally owed to the
company, and not to its shareholders or other
stakeholders. The duties of directors include the
fiduciary duties to act in a bona fide manner in
the best interests of the company, to avoid a
conflict of interest, to act for proper purposes
and to act with care, skill and diligence.

In the case of M&A transactions to which the
Takeover Code applies, the board has cer-
tain responsibilities under the Takeover Code,
including:

» giving shareholders sufficient information,
advice and time to enable them to reach an
informed decision on an offer, and not to
withhold any relevant information from them;



SINGAPORE [ AW AND PRACTICE

Contributed by: Benjamin Gaw and Joel Tan, Drew & Napier LLC

* not taking any action that could frustrate a
bona fide offer or deny its shareholders an
opportunity to decide on its merits;

+ ensuring that proper arrangements are in
place to enable the board (as a whole) to
monitor the day-to-day conduct of an offer so
that each director may fulfil their responsibili-
ties under the Takeover Code; and

+ obtaining competent advice on any offer and
making such advice known to its sharehold-
ers.

For companies listed on the SGX, the constitu-
tion of the company would provide that directors
may not vote on matters in which they have a
personal material interest.

8.2 Special or Ad Hoc Committees

It is increasingly common, especially in the case
of management buyouts, for boards of directors
to establish special or ad-hoc committees of
independent directors so as to address issues
of potential conflicts of interests and to ensure
that the interests of shareholders are addressed
fairly.

Whilst the board of directors may delegate the
day-to-day conduct of an offer to a committee
of directors or individual directors, the board as
a whole remains responsible for ensuring that
proper arrangements are in place to enable it to
monitor the conduct so that each director may
fulfil their responsibilities under the Takeover
Code.

8.3 Business Judgement Rule

The Singapore courts are generally slow to inter-
fere in commercial decisions taken by directors
and generally acknowledge that they should not,
with the advantage of hindsight, substitute those
decisions with their own, where those decisions
were made by directors in the honest and rea-
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sonable belief that they were taken in the com-
pany’s best interests.

8.4 Independent Outside Advice

Legal, financial and tax advisers are typically
engaged to advise on the transaction structure
and valuation, and more generally to manage the
transaction.

In the case of M&A transactions to which the
Takeover Code applies, the target company’s
board must obtain competent independent
advice on all offers, except partial offers that
could not result in the bidder and persons acting
in concert with it holding shares carrying 30% or
more of the voting rights of the target company.

The substance of the advice must be made
known to its shareholders and this is typically
done as part of the target company’s board’s
circular to shareholders indicating its recom-
mendation for or against acceptance of the
offer. Where the offer is a management buy-out
or similar transaction, or is being made by or
with the co-operation of the existing controlling
shareholder or group of shareholders, the target
company’s board should appoint an independ-
ent adviser as soon as possible after it becomes
aware that an offer may be made.

Where the offer being made is a reverse takeo-
ver and the bidder is incorporated in Singapore,
or when the board faces a material conflict of
interests, it must obtain competent independent
advice on the offer. The substance of the advice
must also be made known to its shareholders.

8.5 Conflicts of Interest

There are reported cases in recent years involv-
ing conflicts of interests in the context of takeo-
vers and mergers. For instance, in 2017, the SGX
reprimanded Singapore Post Limited (SingPost)



SINGAPORE [ AW AND PRACTICE

Contributed by: Benjamin Gaw and Joel Tan, Drew & Napier LLC

for its non-compliance with the SGX Listing
Rules, including its failure to accurately disclose
that its then director had an interest in acquisi-
tion by SingPost’s subsidiary of all the shares in
F.S. Mackenzie, Limited (FSM Acquisition). The
then director was the non-executive chairman
and a 34.5% shareholder of the arranger for the
FSM Acquisition.

The clarification announcement released by
SingPost attributing the inaccuracy to an admin-
istrative oversight led to public commentaries
questioning its corporate governance, includ-
ing the then director’s independence, as well as
whether the then director should have disclosed
their interest to SingPost’s board, abstained
from voting and recused themselves from the
discussions on the FSM Acquisition.

It should be noted that, under the Takeover
Code, the board of a Singapore-incorporated
bidder must obtain competent independent
advice when it faces a material conflict of inter-
ests and make known the substance of the
advice obtained to its shareholders. A conflict
of interest will exist where there are significant
cross-shareholdings between the bidder and the
target company, where there are a number of
directors common to both companies, or where
a common substantial shareholder in both com-
panies is a director of or has a nominee director
in either company.

Furthermore, directors who have an irreconcila-
ble conflict of interests and those who have been
exempted by the Council from making recom-
mendations to shareholders on an offer should
not join with the remainder of the board in the
expression of its views on the offer.
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9. Defensive Measures

9.1 Hostile Tender Offers
Hostile tender offers are permitted in Singapore.
However, they are relatively uncommon due to
the concentrated shareholding structure of many
Singapore-listed companies.

9.2 Directors’ Use of Defensive
Measures

In a public M&A transaction that is subject to the
Takeover Code, directors are prohibited under
the Takeover Code from taking any action on
the affairs of the offeree company that could
effectively result in any bona fide offer being
frustrated or the shareholders being denied an
opportunity to decide on its merits. This is unless
they have shareholder approval to do so, or they
do so pursuant to a contract entered into earlier
during the negotiation process.

Some of the actions that may constitute frustra-
tion are:

» the issue of any authorised but unissued
shares;

« the issue or grant of options in respect of any
unissued shares;

* the creation, issue or permitting of the crea-
tion or issue of any securities carrying rights
of conversion into or subscription for shares
of the company;

+ the sale, disposition or acquisition or the
agreement to sell, dispose of, or acquire
assets of a material amount;

+ the entry into contracts, including service
contracts, otherwise than in the ordinary
course of business; and

« the causing of the target company or any
subsidiary or associated company to pur-
chase or redeem any shares in the target



SINGAPORE [ AW AND PRACTICE

Contributed by: Benjamin Gaw and Joel Tan, Drew & Napier LLC

company or provide financial assistance for
any such purchase.

However, soliciting a competing offer and run-
ning a sale process for the company are not con-
sidered to be frustrating actions.

9.3 Common Defensive Measures

As frustrating actions are not permitted in a pub-
lic M&A transaction that is subject to the Takeo-
ver Code (see 9.2 Directors’ Use of Defensive
Measures), the defensive measures that the
target company’s board may take are generally
limited to soliciting competing offers or running
a sale process for the company.

The board may also attempt to convince the
shareholders not to agree to the offer in its
circular(s) to the shareholders. This is especial-
ly so if the board believes that the company’s
current share price does not reflect its intrinsic
value.

9.4 Directors’ Duties

Directors continue to owe fiduciary duties to the
company pursuant to the Companies Act 1967.
Thus, they should have regard to what is best for
the interests of the company and its sharehold-
ers, and not their own monetary, personal, famil-
ial or other interests (see 8.1 Principal Directors’
Duties).

In public M&A transactions that are subject to
the Takeover Code, the target company’s board
is also usually obliged under the Takeover Code
to obtain competent independent advice on any
offer and the advice must be made known to its
shareholders. This is especially so if the offer is a
management buyout or other similar transaction
being made with the co-operation of the exist-
ing controlling shareholder(s), due to the very
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real risk of a divergence of interests within the
company.

9.5 Directors’ Ability to “Just Say No”
While directors may recommend, strongly
even, that shareholders reject a takeover offer,
and while they are permitted to take defensive
measures, they are not permitted to frustrate a
bona fide offer outright (see 9.2 Directors’ Use
of Defensive Measures).

10. Litigation

10.1 Frequency of Litigation

Litigation in connection with M&A deals is
not common in Singapore. One notable case
involved the Noble Group Limited, where Goldi-
locks Investment Company Limited, an 8%
investor, commenced legal action as part of its
strategy to obtain a better deal for investors.

In connection with the protection of minority
rights, the Securities Investors’ Association (Sin-
gapore) (SIAS), an advocacy charity for investors,
which has been active since 1999, has expressly
stated that its preferred approach to resolving
investors’ rights issues is in the boardroom and
not in the courtroom. This is compounded by
the fact that many minority investors tend to be
“persons-in-the-street” without the resources
necessary to finance litigation against relatively
well-funded companies. They may also lack
access to means such as class action lawsuits
or litigation funding.

10.2 Stage of Deal

As litigation concerning M&A transactions is not
common in Singapore, there is no established
pattern in relation to the stage of a transaction at
which legal proceedings are commonly brought
(see 10.1 Frequency of Litigation).
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10.3 “Broken-Deal” Disputes

The COVID-19 pandemic has resulted in a vola-
tile M&A climate, with buyers increasingly seek-
ing to rely on material adverse change clauses.
Given that such clauses have taken on unprec-
edented importance, it would be important for
parties to give greater consideration in draft-
ing such clauses to ensure that they reflect the
intended allocation of risk between the parties.

When interpreting material adverse change
clauses in light of pandemics, the English High
Court has retained the application of conven-
tional contractual principles to establish the
parties’ objective understanding of the extent to
which a pandemic constitutes a material adverse
effect. This was on the basis that M&A transac-
tions are heavily negotiated contracts between
sophisticated parties and lawyers, hence show-
ing that even in the context of a pandemic, the
Singapore courts will likely be reluctant to imply
terms when there is any ambiguity.

Conversely, Singapore courts have held that
pandemic restrictions may render contracts to
be terminated by operation of law pursuant to
the Frustrated Contracts Act 1959. In the case
of Dathena Science Pte Ltd v JustCo (Singapore)
Pte Ltd [2021] SGHC 219 (Justco), the Singapore
High Court had found that agreements may be
discharged by frustration where such restrictions
had rendered the contractual obligation radically
fundamentally different from what was agreed
between the parties.

Another potential area of dispute may concern
clauses specifying the party responsible for any
material changes in law. Proper negotiation of
such change of law clauses will be crucial espe-
cially if a target’s prospects in M&A will be nega-
tively impacted.
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Separately, it will be beneficial for parties to
increasingly utilise due diligence technology to
bridge any information gaps during this period
of greater volatility in valuations.

11. Activism

11.1 Shareholder Activism
There has been a rise in shareholder activism in
publicly listed companies.

In Singapore, the focus of shareholder activists
tends to be on improving corporate govern-
ance and the protection of minority investors’
rights. The SIAS is also involved in this field by
conducting investor education workshops and
helping to monitor the corporate governance of
companies.

Some recent notable instances of shareholder
activism include:

* Pangolin Investment Management Pte. Ltd.
and other minority shareholders who con-
solidated a shareholding block of more than
10% to derail the privatisation of Challenger
Technologies Limited by voting against the
voluntary delisting resolution at the general
meeting;

« investors of Hyflux Ltd’s perpetual securities
and preference shares organised a public
demonstration to rally support for the rejec-
tion of the company’s restructuring plan; and

« unitholders of Sabana Industrial REIT set up
a website called “Save Sabana REIT” and
sought regulatory intervention to disallow
ESR Cayman from being the manager if the
all-stock merger with ESR-Logos REIT fails
where Sabana Industrial REIT ultimately did
not garner the required 75% approval for the
merger to proceed.
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There are also activist funds active in Singapore
that seek to unlock greater value in target com-
panies via shareholder activism. Judah Value
Activist Fund, based in Singapore, announced in
August 2018 that it was in the process of building
a position in a local bank before crafting an open
letter suggesting operational improvements.

An investment manager, Quarz Capital Manage-
ment, Ltd, has made open requests to several
firms, such as CSE Global and Sunningdale Tech
Ltd, requesting a range of actions from cash dis-
cipline to dividend distribution.

11.2 Aims of Activists

There have been reported instances of share-
holder activists seeking to encourage compa-
nies to enter into M&A transactions as a means
to unlocking shareholder value - eg, in May
2017, investment manager Quarz Capital Man-
agement, Ltd requested HG Metal Manufactur-
ing Limited to divest its stake in a competitor,
BRC Asia Ltd. While HG Metal Manufacturing
Limited did not acquiesce on that occasion, it
did subsequently divest its stake later that year.

Activists may be more likely to act when they
think that there will be positive effects on the
company’s bottom line. Retail shareholder activ-
ists seem to be more interested in encourag-
ing better corporate governance to protect their
investments.
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11.3 Interference With Completion

It is fairly uncommon for activists to seek to
interfere with the completion of announced
transactions in Singapore. However, there has
been at least one reported instance of activist
intervention in an announced deal, when Goldi-
locks Investment Company Limited sought
injunctions to prevent the Noble Group Limited
annual general meeting (AGM) from approving a
deal (see 10.1 Frequency of Litigation).

In other cases, activists have sought board
explanations for transactions that they believe
to be questionable - eg, the board of Datapulse
Technology Limited was strongly challenged by
shareholders on the company’s acquisitions of
other firms at a recent AGM.
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