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WHAT IS A “CROSS-CLASS CRAM DOWN”?

Under Singapore’s statutory provisions concerning schemes of
arrangement, the court may approve a scheme even where the voting
thresholds (majority in number and 75% in value) have not been met in
respect of some classes of creditors (Insolvency, Restructuring and
Dissolution Act, section 70). This is commonly called a “cross-class cram
down”, because creditors in a dissenting class become bound by the
scheme even though the voting thresholds are not met in their class.

For the court to exercise its power under this provision, the court must be
satisfied that a majority in number of all creditors intended to be bound by
the scheme, representing 75% in value, have agreed to the scheme. The
court must also be satisfied that the scheme does not discriminate unfairly
between classes, and that the scheme is fair and equitable to each
dissenting class.

The usefulness of this provision is that in appropriate cases, it can prevent
a minority of creditors in a dissenting class from being able to veto a
scheme merely by being in a different class. But what happens if none of
the dissenting minority creditors even attend the meeting of their class,
such that no meeting of that class is actually constituted?

UK DECISION: DISSENTING CREDITORS NEED
NOT CONSTITUTE A MEETING IN ORDER TO BE
CRAMMED DOWN UNDER A SCHEME OF
ARRANGEMENT

The English High Court was confronted with this issue in Re Listrac Midco
Limited [2023] EWHC 460 (Ch). In this case, the meetings of some classes
of creditors were not attended by any creditors, or were attended by only 1
creditor who either voted against or abstained from voting. The scheme
company nevertheless sought the court’s approval for the scheme, using
the cram-down provisions under the English statute to disregard the fact
that the voting thresholds had not been met in these classes.

The court noted that strictly speaking, it could not be said that a meeting of
these classes had taken place. This is because a meeting logically requires
the attendance of at least 2 persons (Re Altitude Scaffolding [2006] BCC
904 at [18]), especially where the class does not consist of only 1 possible
creditor.

However, the court went on to decide that the statute did not require a
meeting to be formed by the classes of creditors sought to be crammed
down. The court found that the statute only required that a meeting of those
classes be summoned, and did not require that a meeting be actually
constituted by sufficient numbers of creditors.
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The court noted that “Were it otherwise, dissenting creditors could disable
the operation of the cram down machinery simply by deciding not to attend
and vote at the relevant class meeting”.

RELEVANCE OF UK DECISION IN SINGAPORE

Singapore’s cram down provisions are sufficiently similar to the English
provisions for the reasoning above to also apply in the Singapore context.
It remains to be seen whether the Singapore courts will adopt the same
reasoning if a similar case were to come before the Singapore courts.

The content of this article does not constitute legal advice and should not be relied on as such.
Specific advice should be sought about your specific circumstances. Copyright in this
publication is owned by Drew & Napier LLC. This publication may not be reproduced or
transmitted in any form or by any means, in whole or in part, without prior written approval.
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