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INTRODUCTION

In Pradeepto Kumar Biswas v Sabyasachi Mukherjee and another and
another matter [2022] SGCA 31, the Court of Appeal ordered indemnity
costs against two Applicants who had filed applications for retrial when
doing so were not only without legal basis, but also speculative,
duplicative and wasteful litigation and amounted to abuses of process.

This decision underscores the importance of carefully examining the
proper jurisdiction of the Court of Appeal and the basis on which a retrial
can be sought.

Director See Chern Yang and Senior Associate Larisa Cheng successfully
acted for the Respondents in this matter.

COURT’S POWER TO ORDER RETRIAL

The Applicants in CA/OS 24/2021 (“OS 24”) and CA/OS 25/2021 (“OS 25”)
were parties in two suits that had been disposed of before the High Court.
The Respondents were the successful parties in both suits. The Applicants
filed appeals that were subsequently struck out or deemed withdrawn.

Some two years later, the Applicants filed the present applications alleging
that there was a miscarriage of justice and sought retrials of the respective
suits under s 60A of the Supreme Court of Judicature Act (“SCJA”).

The Court of Appeal dismissed the applications for the retrials and ordered
indemnity costs against the Applicants. The Court found that both
applications were brought in bad faith, were speculative and clearly without
basis and OS 25 amounted to wasteful and duplicative litigation. The Court
of Appeal also noted that the conduct of the Applicant in OS 24 was
dishonest, abusive and improper.

The court’s power to order a retrial under s 60A of the
SCJA can only be exercised where it had been seised of

KEYPOINT

appellate jurisdiction.

In the present situation, the Applicants did not have any pending appeals.

Therefore, the Court was without jurisdiction to order a retrial. The
applications also lacked merit and were abuses of process. The evidence
relied upon by the applicants were either readily available at trial or did not
show that there was a miscarriage of justice. The Court noted that OS 24
appeared to have been calculated to oppress the Respondents through
heavy litigation, conduct that was most deplorable.
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COMMENTARY

This decision by the Court of Appeal reinforced three important points,
namely:

(a) the jurisdiction of the appellate court;
(b) the threshold required to justify a retrial; and
(c) the grant of indemnity costs.

First, the Court of Appeal has no original civil jurisdiction and therefore is
not able to hear or grant any application for retrial without the existence of a
pending appeal. The Court reiterated principles from past cases
distinguishing the concept of power from jurisdiction, and agreed that in this
particular case, the Court of Appeal did not have any jurisdiction at all, to
even begin hearing the applications. It is therefore important to ensure that
appellate or incidental appellate jurisdiction is engaged before making any
stand-alone applications to the Court of Appeal. The finality of legal
proceedings is to be respected.

Second, the threshold for establishing a miscarriage of justice sufficient to
justify a retrial is a high one. Even if the application is based on reliable,
relevant evidence not previously available, the applicant still has to show
that omission of such evidence has resulted in a miscarriage of justice.
Specifically, a retrial will not be granted if it can be shown that the previous
result was correct in any event. While not used as an exhaustive list,
applicants seeking retrials should therefore carefully assess their
circumstances before making such applications.

Third, the Court will grant indemnity costs against applicants whose
objectionable conduct warranted such an order. In the present case, the
Court of Appeal held, amongst others, that the applications were brought in
bad faith as a means of oppressing the Respondents, speculative and
clearly without basis. The Court also agreed that the applicant’s conduct
was dishonest, abusive and improper, and therefore awarded the
Respondents costs on an indemnity basis. Parties who engage in such
conduct or in wasteful or duplicative litigation therefore run the risk of
having to compensate the successful party’s legal costs on an indemnity
basis, a timely reminder to all litigants to avoid impulsive and unmeritorious
applications filed at whim.
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