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INTRODUCTION

In its first hearing on investor-State disputes, the Singapore International
Commercial Court (“SICC”) recently held, in Lao Holdings NV v
Government of the Lao People’s Democratic Republic and another matter
[2021] SGHC(I) 10, that arbitral tribunals have a duty to consider, and admit
where necessary, evidence of illegality, bribery and corruption even if this is
contrary to a prior agreement between the parties not to add any new
claims or evidence, nor to seek any additional reliefs.

Cavinder Bull, SC, Director Gerui Lim, Associate Director Tan Yuan
Kheng, Senior Associate Regina Lim and Associate Tan Sih Si
successfully acted for the Lao Government in this matter.

This update discusses this important decision by the SICC.

BACKGROUND

In August 2019, two Singapore-seated bilateral investment treaty tribunals
(“BIT Tribunals”) threw out claims against the Lao Government worth
US$1 billion brought by Aruba-registered Lao Holdings NV and its Macau
subsidiary Sanum Investments Limited (collectively, “Claimants”). The
investor-state arbitrations were heard under the auspices of the
International Centre for Settlement of Investment Disputes and the
Permanent Court of Arbitration.

The BIT Tribunals held that the claims were not supported by evidence and
found that the Lao Government’s allegations of illegality, bribery and
corruption were made out on a balance of probabilities. The BIT Tribunals
also held that the Claimants were disentitled from any treaty reliefs sought
as they had dealt in bad faith with the Lao Government from the outset and
this continued into the arbitration proceedings.

Following the Lao Government’s win, the Claimants sought to set aside
both BIT Tribunals’ final awards on the grounds that, amongst others:

(a) the BIT Tribunals had exceeded their jurisdiction and dealt with matters
beyond the express scope of the parties’ submission to arbitration by
considering the Lao Government’s new allegations of illegality, bribery
and corruption; and

(b) the BIT Tribunals had admitted additional evidence introduced by the
Lao Government in breach of a prior express agreement between the
parties not to do so.
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THE SINGAPORE INTERNATIONAL
COMMERCIAL COURT’S DECISION

The decision was handed down by a three-judge coram, comprised of
Singapore’s Judge of the Appellate Division Quentin Loh, and International
Judges Sir Vivian Ramsey from the United Kingdom and Douglas Jones
AO from Australia. The SICC rejected the Claimants’ arguments and
denied the Claimants’ applications to set aside both awards.

The SICC found that the additional allegations of bribery and fraud
introduced by the Lao Government were not new “claims” as they formed
part of the Lao Government’s defence of corruption, bribery, illegality and/or
bad faith. Those additional allegations were also not new “reliefs” as the
Lao Government had always sought a dismissal of the Claimants’ claims.
Insofar as the Lao Government introduced new “evidence” of bribery and
fraud, questions of evidence are procedural matters and do not go to
jurisdiction. The BIT Tribunals had therefore not exceeded their jurisdiction
by considering matters beyond the express scope of the parties’
submission to arbitration.

The SICC further found that the parties, by referring the issue of the
interpretation of the parties’ prior agreement on the admission of new
evidence to the BIT Tribunals, gave the BIT Tribunals jurisdiction to decide
that matter. Accordingly, the SICC did not consider that it should seek to
reopen the findings of the BIT Tribunals as to their ability to admit additional
evidence.

Importantly, the SICC held that arbitral tribunals (like judges), and
particularly those dealing with investor-State disputes, have a public duty to
consider evidence of corruption. This duty arises not only where the arbitral
tribunal has to deal with allegations of corruption in the dispute between the
parties, but also where the evidence in the case indicates possible
corruption.

KEYPOINT Courts and tribunals “have a pro-active role and

cannot simply ignore evidence of corruption”.

Where a party seeks to put before a tribunal evidence of corruption, no
agreement between the parties can prevent the tribunal from reviewing,
and where appropriate, admitting that evidence.
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COMMENTARY

The notion of party autonomy is of foundational importance in arbitration.
International arbitration derives its legitimacy from party consent.
Arbitrators are appointed pursuant to an agreement between the parties to
the dispute. Parties also have a right to define the jurisdiction of the arbitral
tribunal at any level of specificity. Additionally, aside from the mandatory
rules contained in the applicable procedural law, parties are generally free
to agree on the procedures and rules that will govern the arbitration.
Flowing from the above, unlike the judiciary which is in essence an organ
of the State and owes duties to the public, the primary duty of international
arbitrators is generally seen to be owed to the parties.

That said, the SICC’s decision makes clear that there is a limit to the
consensual nature of arbitration. Significantly, the SICC held that, as with
national courts, arbitral tribunals have a pro-active role and cannot simply
ignore evidence of possible corruption, which includes illegal conduct,
bribery and fraud. The SICC describes this duty as one that is “public” in
nature, and which applies as much to arbitrators as to judges. Otherwise,
parties could enter into procedural agreements which deliberately or
unintentionally preclude evidence of corruption, with the effect that arbitral
tribunals might make awards supporting or enforcing corruption.
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