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In the recent decision of
Winson Oil Trading Pte Ltd v
Oversea-Chinese Banking
Corporation Limited and
another appeal [2024] SGCA
31, the Singapore Court of
Appeal held that the Fraud
Exception applies even if the
beneficiary has no actual
knowledge that its
representations are untrue,
but is subjectively reckless (in
the sense of being indifferent
to a risk which the beneficiary
is actually conscious of) as to
the truth of its
representations.

This update discusses some of
the red flags that the Court of
Appeal identified, which it
held the beneficiary should
have followed up on, as well
as the takeaways for banks
and traders arising from the
Court’s decision.
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COURT OF APPEAL
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BRIEF SUMMARY OF FACTS

The latest in the series of claims related to the collapse of Hin Leong
Trading (Pte) Ltd (“Hin Leong”) is the Court of Appeal’s decision in Winson
Oil Trading Pte Ltd v Oversea-Chinese Banking Corporation Limited and
another appeal [2024] SGCA 31 (“Winson v OCBC”).

Winson Oil Trading (“Winson”) brought a claim against Oversea-Chinese
Banking Corporation Limited (“OCBC”) and Standard Chartered Bank
(“SCB”) for a total of US$60.9 million for refusing to make payments
pursuant to letters of credit (“LCs”) that the banks had issued to finance Hin
Leong’s purchase of gasoil from Winson. The gasoil was purportedly
shipped on two vessels, the Ocean Voyager and the Ocean Taipan, and
was part of a circular trade in that the gasoil was purportedly sold in the
following sequence:

Hin Leong - Trafigura Pte Ltd © Winson - Hin Leong

Winson had relied on non-negotiable bills of lading (“BLs”) in preparing
letters of indemnity (“LOIs”) that it presented to the banks for payment
under the LCs. The said LOIs included representations that, among other
things, there were valid BLs, Winson had good title to the cargo, and
Winson passed that good title to Hin Leong.

The High Court dismissed Winson’s claim and Winson filed an appeal. The
Court of Appeal dismissed the appeal and agreed with the High Court
Judge that the Fraud Exception applied, hence Winson could not compel
the banks to pay under the LCs.

The Fraud Exception for letters of credit may be
engaged if, in presenting documents for payment, a
KEYPOINT beneficiary makes a false representation knowingly,

or without belief in its truth (which includes the
beneficiary being reckless in the sense of being
indifferent to the truth)

RED FLAGS IDENTIFIED BY THE COURT OF
APPEAL

The Court of Appeal identified a number of red flags that “should prompt the
beneficiary to do the necessary checks that are called for in the
circumstances before the beneficiary can be said to have formed an honest
belief in the truth of the representations in question”. In such situations, the
beneficiary would typically have to be reasonably satisfied by the
explanations advanced for the red flags.
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These red flags / indications that Winson knew or had been at least
reckless as to the risk of the falsity of the statements in the LOIs include the
following:

(@)

(b)

()

LOIls and a non-negotiable copy of the BL were used instead of the
original BL, despite the fact that:

(i)

(ii)

(iii)

all relevant parties were based in Singapore, which should
have facilitated the ease in producing the original BLs and
loading documents;

the purported carrier (Ocean Tankers) was owned and
controlled by Hin Leong. Again, this should have made it

easier to produce the original BL;

the value of the transaction was significant;

there was a lack of loading documents and Hin Leong was unable to
produce the original BLs. In this regard:

(i)

(ii)

(iii)

(iv)

Winson had emailed Hin Leong on 4 and 6 April 2020 to ask
for a copy of the BLs and loading documents for both
shipments. However, Hin Leong replied on 6 April 2020 with
only copy BLs and no loading documents, and Winson did not
follow up with Hin Leong;

for Winson’s other trades, loading documents were always
received between 2-3 days from the shipment date. In this
case, the loading documents and original BL were not
produced even though the purported loadings had occurred 13
and 16 days prior;

the cargo on the Ocean Taipan was purportedly loaded in
Singapore, at a terminal controlled by Hin Leong, which should
have raised concerns about Hin Leong’s inability to produce
the loading documents; and

even after OCBC had rejected the request for payment on the
basis that no physical cargo had been loaded, and asked
Winson to produce the original BL, Winson did not even
approach Hin Leong or Ocean Tankers for the production of
the original BL;

Trafigura Pte Ltd and Hin Leong informed Winson after the vessel
had set sail that they wanted to correct the shipment quantity, and
that they would send an amended BL. This was curious because
there was no corresponding amendment to other documents like the
loading certificate, and after a vessel has set sail, there is no
opportunity to verify the accuracy of any amendment;
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(d)  Winson had expressed concerns to OCBC about the clean title of the
cargo with respect to a prospective sale to a third party, but had no
such concerns when the sale was to Hin Leong; and

(e) when OCBC rejected Winson'’s first attempt to seek payment under
the letter of credit on 15 April 2020 on the basis that no physical
cargo was shipped on the Ocean Voyager, instead of disputing
OCBC's basis, Winson’s reaction was to tender the same documents
to SCB on the same day for the Ocean Voyager, and to make a
second request for payment to OCBC on 16 April 2020 in respect of
the cargo purportedly shipped on the Ocean Taipan instead.

Also noteworthy is the Court of Appeal’s finding that circular trading on its
own is not unusual as there could be strategic or commercial reasons for
the same, hence without more it would not constitute a red flag. This
reinforces other recent decisions in which the Singapore courts have drawn
a distinction between circular trades where no delivery of goods was
contemplated, against those where no trading was contemplated at all. Only
the latter constitutes a sham.

COMMENTARY

The Court of Appeal’s decision has brought added clarity to the scope of
the Fraud Exception. That said, whether the Fraud Exception is engaged is
a fact specific inquiry, and the evidence required to persuade the Courts
that a beneficiary had been subjectively reckless will differ from case to
case. In this regard, the Court of Appeal held that the “red flags” it identified
should not be viewed in isolation, and that the court should determine the
beneficiary’s state of knowledge after considering the available evidence in
the round.

There are a number of important takeaways for banks and traders arising
from the Court of Appeal’s decision.

First, notwithstanding the autonomy principle and the strict requirements
set out in the UCP600, banks presented with requests for payment should
nevertheless carefully consider whether the documents tell a credible story
in the circumstances. There is a fine balance to be struck between
complying with the bank’s legal obligations to make payment in a timely
manner and safeguarding against potential fraud. In this regard, banks
should put in place relevant processes, including providing adequate
training to its staff, to properly assess documents presented for payment in
light of the factual circumstances, in order to protect its interests.

Second, the Court’s finding that the Fraud Exception had been made out
appears to be founded in large part on the fact that Winson had not
received the standard documentation, in particular the original BLs and
loading documents, and did not take steps to follow up on the same.
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Traders seeking to receive payment under a letter of credit should therefore
take steps to ensure that they receive proper documentation or a
satisfactory explanation as to why the documents are not available. That
would serve to protect the trader and increase its chances of receiving
payment even if it is deceived in an elaborate fraud.

Finally, insofar as a trade is financed by multiple institutions, collaboration
across banks may help to uncover a fraudulent scheme being perpetrated
against the banks. For example, banks may utilise the Trade Finance
Registry launched by the Association of Banks in Singapore on 23 June
2023, which is designed to reduce information asymmetry and facilitate the
detection of duplicate financing. In doing so, banks should also bear in mind
that there may be legitimate trades in which two banks provide financing in
respect of the same cargo, but for different legs in a series of transactions.
Not all circular trades are fraudulent, which is a common misconception in
the industry.
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