
 

Dec 06 

Dear Clients and Friends, 
 
Another exciting year is fast drawing to a close.  In this final edition for 2006, 
we are pleased to bring you the following four interesting articles: 
 
¾ “The Proposed Merger Regime Under the Competition Act”, which gives a 

brief overview and discusses the implications of the recent proposed 
revisions to the Competition Act and the merger control guidelines; 

 
¾ “Revisiting the Estate Costs Rule”, which takes another look at the 

Singapore Court of Appeal’s decision in Ho Wing Chong Christopher and 
Ors v ECRC Land Pte Ltd (in Liquidation) [2006] SGCA 25 and highlights 
its practical consequences for liquidators and judicial managers; 

 
¾ “Sunken Treasure and a Secret Meeting: An International Dispute”, which 

examines the Singapore Court of Appeal decision in Rickshaw Investments 
Ltd and Seabed Explorations GBR v The Defendant Baron von Uexkull 
[2006] SGCA 39 and the approach taken to certain key jurisdictional and 
choice of law issues which often surface in cross-border disputes; and 

 
¾ “An Overview of ISDA Documentation Structure”, which maps out a basic 

introduction to the ISDA Master Agreement and the related credit support 
documentation structure. 

 
We would also like to record our heartfelt thanks to you for supporting us 
throughout the year.  The stellar rankings and accolades we received in the 
recent Asia Pacific Legal 500 2006/2007 and Chambers Global: Guide to the 
World’s Leading Lawyers 2007 reflect your confidence in us.  We look forward 
to continuing as your legal partner in the coming new year. 
 
All of us here at Drew wish you and your loved ones a very Merry Christmas 
and a Happy New Year. 
 
 
Warmest regards, 
 
 
The Directors  
Drew & Napier LLC  
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THE PROPOSED MERGER REGIME UNDER THE 
COMPETITION ACT 
 
 
EXECUTIVE SUMMARY  
 
On 1 January 2006, the provisions in the Competition Act governing anti-competitive agreements 
and abuse of dominant position came into force.  
 
At that time, the Competition Act also contained provisions governing the assessment of mergers 
(“merger control”). However, the Competition Commission of Singapore (the “CCS”) indicated 
that the merger control provisions would only come into force on 1 January 2007, at the earliest. 
 
On 27 September 2006, the Minister for Trade and Industry announced that the merger control 
provisions would take effect on 1 July 2007. The Minister also informed the public that the CCS 
would seek public consultation on certain proposed revisions to the Competition Act as well as a 
set of merger control guidelines (the “Guidelines”), before it implements the new regime. 
 
Most of the revisions to the Competition Act and the provisions of the Guidelines are geared 
towards making the merger control regime less onerous. This is because the CCS recognises that 
Singapore’s economy is small and open, and as such, some degree of market rationalisation is 
necessary for companies and firms to create economies of scale and to compete effectively.  
 
This is important news from a business perspective. The merger control provisions will change the 
landscape of mergers and acquisitions (“M&As”) as well as joint-ventures (“JVs”) in Singapore. 
The policy intent of these revisions is clearly leaning towards a more “business-friendly” approach. 
 
 
THE PROPOSED MERGER CONTROL REGIME 
 
Test Of Substantial Lessening Of Competition 
 
The Competition Act prohibits mergers that substantially lessen competition.  
 
However, the CCS acknowledges that some mergers which substantially lessen competition could 
have net off-setting efficiencies. Accordingly, under the new Guidelines, mergers that substantially 
lessen competition will still be allowed to proceed if it can be shown that they bring about economic 
efficiencies that outweigh anti-competitive detriment. 
 
For businesses involved in merger discussions, this more balanced approach will provide greater 
room for the merger to be approved. 
 
Notification Of Completed Or Anticipated Mergers 
 
Currently, under the Competition Act, voluntary notification to obtain guidance from the CCS as to 
whether a merger will be prohibited is only available after the merger has been completed.  
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The CCS is now proposing to extend voluntary notification to mergers which are anticipated or 
where the merger is public knowledge. In other words, instead of waiting until the merger is 
completed, the proposed regime will allow merger parties to notify the CCS and to obtain the CCS’ 
guidance at the stage where the merger is only being contemplated.  

 
This is especially important to merging parties as it provides them with more certainty before they 
invest significant resources in a merger. Further, if mergers can only be notified after completion, 
the merger parties are exposed to the risk and cost of possibly having to unravel the completed 
merger if the CCS should issue an unfavourable decision. 
 
Acceptance Of Commitments 
 
Commitments are undertakings made by merger parties binding them to a course of action to 
address any anti-competitive detriment that might arise from the merger.  
 
The benefit of allowing commitments is that an otherwise anti-competitive merger can be allowed 
to proceed and the merger parties can seek expedited clearance.  
 
Notification Procedures  
 
The CCS will specify in its Guidelines the indicative thresholds above which a merger or an 
anticipated merger is more likely to pose anti-competitive concerns and should be notified.  
 
The CCS is also proposing to adopt a two-phase review approach so that mergers or anticipated 
mergers that do not pose anti-competitive concerns can be cleared speedily in Phase 1 (which the 
CCS proposes should last no more than 30 days); only mergers or anticipated mergers that are 
more complex and which may pose competition concerns will be escalated for a more thorough 
assessment under Phase 2 (which the CCS proposes should last no more than 120 days).  
 
The combined effect of these two measures is that only complex mergers that truly raise 
competition issues need to be “put through the hoops”, which in turn leads to lower business costs 
and expedited clearances.  
 
Non-Infringement Decisions 
 
The Competition Act currently provides that favourable decisions in respect of a merger may be re-
opened if there are reasonable grounds for believing that there has been a material change of 
circumstances since the decision.  
 
As this creates considerable business uncertainty, the CCS has proposed that the Competition Act 
be amended to remove this ground for review. Instead, it will be replaced by the CCS specifying 
the duration for which their favourable decision will be valid (generally one year). The transaction 
should be completed during this timeframe, failing which a new notification would have to be filed.  
  
The effect of this proposal is to provide merger parties with more certainty. It allows merger parties 
time to consummate their transaction without fear that the favourable decision might be revoked. 
At the same time, it balances the need to allow the CCS to review the decision if there has been a 
material change in circumstances.  
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Types Of Joint Ventures Under The Merger Regime 
 
The Competition Act is currently drafted such that JVs which are to perform “all the functions of an 
autonomous entity” on “an indefinite basis” fall within the merger regime.  
 
The CCS intends to replace the term “an indefinite basis” with “a lasting basis”.  
 
From a business perspective, this means that the merger control regime would no longer be 
restricted to permanent JVs only. It would also apply to JVs that are not created for an indefinite 
period but which are intended to operate for a sufficiently long duration so as to materially alter the 
structure of the undertakings (and, possibly, the relevant markets) concerned. Therefore, parties 
entering into such “long lasting JVs” will have to consider the application of the merger control 
rules when structuring their JV. 
 
Ancillary Restrictions  
 
A merger may also involve arrangements that are anti-competitive in nature but which are also 
directly related to and necessary for the implementation of the merger. These are known as 
“ancillary restrictions”. Examples of potential ancillary restrictions include non-compete obligations, 
licensing arrangements and exclusive purchase/supply obligations. 
 
It had previously been unclear as to whether ancillary restrictions would also be caught by the 
provisions governing anti-competitive agreements and abuse of dominant position under Sections 
34 and 47 of the Competition Act. The CCS has clarified the position and stated that such ancillary 
restrictions would be excluded from such provisions.  
  
The upshot of this proposal is to provide more business certainty. Ancillary restrictions associated 
with a particular merger will only be examined under the merger control regime and the CCS’ 
merger control review will take into account the potential effects of any such ancillary restriction. In 
this way, there is no risk that ancillary restrictions might be examined under more than one regime 
using different standards.  
 
 
CONCLUSION  
 
The importance of having a robust competition law regime cannot be understated. Singapore’s 
commitment to protect competition in the marketplace will drive investor confidence in Singapore. 
At the same time, this objective must be balanced against Singapore’s small and open economy 
where some degree of concentration is necessary for economic efficiency.  
 
The proposed revisions and the draft Guidelines seek to strike this balance. In particular, the 
proposed revisions are aimed at increasing business certainty and reducing compliance costs. It is 
also intended to create a less onerous merger control regime.  
 
This, however, does not mean that a business can disengage itself from the merger control regime 
and assume that the CCS will look upon most mergers favourably. As of 1 July 2007, all M&As and  
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JVs will still have an extra hurdle to clear before completion. Merger control issues will still have to 
be considered, analysed and managed in order to ensure that merger control clearance does not 
increase the cost of, delay or even jeopardize completion.  
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REVISITING THE ESTATE COSTS RULE 
 
 
EXECUTIVE SUMMARY  
 
In Ho Wing Chong Christopher and Ors v ECRC Land Pte Ltd (in Liquidation) [2006] SGCA 25 (the 
“ECRC Decision”), the Singapore Court of Appeal held the liquidators of the respondent company 
personally liable for the costs of unsuccessful litigation and stated that liquidators should seek an 
indemnity from the creditors of the company for the costs of litigation before litigation is 
commenced or risk being made personally liable for a defendant’s costs in the event that the 
company is unable to meet a cost order in favour of the defendant. This paper examines some 
practical ramifications that arise out of the ECRC Decision.  
 
 
THE ESTATE COSTS RULE 
 
Section 328 of the Companies Act (the “Act”) provides that certain debts of a company in 
liquidation are to be paid in priority to the other unsecured debts of the company. It also states, in 
broad and general terms, that the debts accorded first priority are the costs and expenses of 
winding up. The common law has supplemented Section 328 with its own rules as to how each 
cost and expense of the winding up is prioritized in relation to each other. The rationale of the 
estate costs rule is clearly stated by the court in the ECRC Decision as follows: 
 

“The estate costs rule is a recognized common law rule of priority in the 
liquidation of companies … (and) supplements s 328(1)(a) of the Companies Act 
… which provides that ‘the costs and expenses of winding up” included the 
remuneration of the liquidator shall be paid in priority to all other unsecured 
debts. Whilst legislation has provided that liquidation expenses take first priority 
over other categories of unsecured claims, the estate costs rule clarifies the 
relative priority between the various types of liquidation expenses inter se. In 
particular, the rule states that a successful litigant against a company in 
liquidation is entitled to be paid his costs in priority to the other general expenses 
of the liquidation, including the costs and remuneration of the liquidator”. 

 
The estate costs rule is itself trite and uncontroversial. However, the ECRC Decision centres on 
the liquidators’ breach of the estate costs rule and the legal remedy for such a breach. In so doing, 
the court held that a liquidator who breaches the estate costs rule would be held personally liable 
for any shortfall if the company is unable to meet a cost order in favour of the defendants. 
 
 
THE ECRC DECISION 
 
In the ECRC Decision, the respondents, a company in liquidation, had commenced action against 
the appellants seeking to recover moneys from the appellants based on allegations of fraud, 
breach of fiduciary duties, constructive trust and conspiracy to injure the respondents (the “Suit”). 
The respondents’ claims against the appellants were largely unsuccessful and costs were ordered 
in favour of the Appellants both at trial and on appeal. The respondents owed the appellants 
S$208,179.32 as the outstanding costs in the Suit and had only S$18,105.32 in their bank 
account. The shortfall had arisen because the liquidators had paid themselves their remuneration 
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and their solicitors’ fees after the Suit was commenced.  The appellants, knowing that their cost 
order could not be met, filed an application to have the respondents pay the balance sum of 
S$18,105.32 to the appellants as well as to have the liquidators held personally liable for the 
outstanding shortfall. At first instance, the trial judge declined to hold the liquidators personally 
liable and stated that the estate costs rule was merely a rule of priority and did not go so far as to 
impose personal liability unless impropriety on the part of the liquidators could be proven. 
 
The Court of Appeal disagreed and held the liquidators personally liable for the outstanding 
shortfall. Chan Sek Keong CJ noted as follows: 
 

“In the ultimate analysis, this court has been asked to strike a balance between: 
(a) the interests in facilitating liquidators’ duties to recover insolvent companies’ 
assets for the benefit of their creditors; and (b) the need to protect defendants 
from having to shoulder the legal costs of defending unmeritorious suits”. 

 
In striking this balance, the court set down the following guidelines for future liquidators who wish 
to commence litigation on a company’s behalf: 
 
(i) as a matter of general principle, a liquidator who breaches the estate costs rule will be held 

personally liable for any shortfall in the company’s assets which results from the breach 
regardless of whether the liquidator paid himself or a third party in breach; 

 
(ii) where the liquidator has insufficient assets to satisfy both the company’s legal costs of 

maintaining the litigation as well as the potential cost order made against the company, a 
liquidator should seek an indemnity from the company’s creditors or risk being held 
personally liable for a successful defendant’s costs in the event that he is found in breach 
of the estate costs rule; and 

 
(iii) if the company is completely insolvent and has no prospects of satisfying any costs order 

made against it, it would be advisable for a liquidator to refrain from commencing 
proceedings unless he has managed to obtain an indemnity from the creditors.  

 
The court based its decision on three principal grounds. First, the court held that the real 
beneficiaries of any litigation commenced by a company in liquidation are the company’s creditors. 
As such, in the words of Chan CJ, “the individual who reaps the fruit of that action should be the 
one to shoulder the risk of taking it”. 
 
Secondly, the court was of the opinion that its power to hold liquidators personally liable for the 
costs of litigation cannot be limited to cases where the liquidators acted improperly. In so doing, 
the court drew a distinction between its adjudicatory jurisdiction (to make an order for costs against 
a liquidator as a non-party to litigation) and its supervisory jurisdiction (to make a liquidator 
personally liable for the costs of unsuccessful litigation). 
 
Thirdly, the court held that the current regime of securing a defendant’s costs by way of applying 
for security for costs is insufficient to safeguard the interests of prospective defendants because 
security for costs is merely a provisional remedy and the court may choose to take a conservative 
approach in its application. Moreover, an order for security for costs would not take into account 
subsequent costs incurred as litigation proceeds and it would be unfair to make defendants bear 
the burden of applying for security as the liquidator would be the best person to know the financial 
condition of the company. 
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SOME PRACTICAL RAMIFICATIONS 
 
There are profound practical ramifications to the ECRC Decision. Liquidators who are faced with 
the decision of whether they should commence litigation in the name of the company should now 
seek an indemnity from the creditors of the company if there is a chance that the company may not 
be able to meet the defendants’ costs regardless of how meritorious the company’s claim may be. 
As stated by Chan CJ:  
 

“ … this would create a de facto requirement that creditors should provide 
liquidators of insolvent companies with the requisite indemnities before 
commencing litigation. The difficulty in obtaining such indemnities would 
consequently prevent genuine claims from being ventilated … However, for the 
reasons (stated above), it is our view that neither of these concerns is sufficiently 
important to overrule a strict application of the estates costs rule”.  

 
A Forced Foresight 
 
As a result of this requirement, liquidators will be compelled to exercise more foresight in the 
course of the company’s liquidation. However, such foresight is often unavailable to the liquidators 
at an early stage of the liquidation.  
 
First, potential causes of actions available to the company may not be apparent to the liquidator 
from the outset and may require investigation into the company’s affairs to uncover. Such 
investigation would require the liquidator to expend some of the company’s resources. This gives 
rise to the possibility that the liquidator, after expending funds to uncover a cause of action, is left 
without funds to continue with a suit without an indemnity from the company’s creditors.  
 
Secondly, even after uncovering a cause of action available to the company, the liquidator may be 
forced into making some hard decisions. In order to conserve resources to commence litigation, 
the liquidator may have to choose to suspend some other part of the liquidation process in order to 
save costs. In fact, the liquidators may be forced to choose between one of any number of 
potential actions to commence. At that juncture, it may not be possible to know which actions are 
more beneficial to the company and its creditors. Further, the timeframe for commencing an action 
is abridged if the cause of action is in connection with, for example, unfair preference or 
transactions at an undervalue as the Act prescribes various timelines that liquidators must adhere 
to. Thus, liquidators may often find themselves caught between a rock and a hard place to ensure 
that the company is afforded the best opportunities for recovery without exposing themselves to 
personal risk.  
 
The Trouble With Indemnities 
 
Naturally, these issues would resolve themselves if the creditors of the company are willing to 
provide the indemnity sought. As observed by the court, the creditors, as the ultimate beneficiaries 
of successful litigation, should also bear the ultimate risk of unsuccessful litigation. This is a very 
reasonable proposition. However, creditors of insolvent companies hardly ever see it that way. 
 
Most creditors may view giving an indemnity as throwing good money after bad. This situation is 
exacerbated by the fact that most corporate insolvencies entail multiple creditors. In this respect, it 
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is close to impossible to have a situation where all multiple creditors collectively agree to indemnify 
the liquidator. In most cases, some creditors will support litigation and be willing to provide an 
indemnity and others would prefer to distribute assets in hand rather than pursue a cause of action 
that may cost more money. This results in a “free-rider” problem. Why would one creditor provide 
an indemnity when other creditors do not, especially if he alone bears the risk of loss but all 
creditors share the fruits of successful litigation? 
 
Yet, it appears that the greatest obstacle to getting an indemnity from creditors is that the ECRC 
Decision contemplates an indemnity being provided by the creditors at an early stage of 
proceedings or even before proceedings are commenced. In practice, it is no easy task to 
accurately estimate the costs of litigation at the start of proceedings. At best, a fair estimate can, in 
most cases, only be made after discovery is completed or after the matter is set down for hearing. 
By this time, considerable expense might have been already been incurred in the course of the 
litigation. 
 
Moreover, an indemnity in itself may not be sufficient to protect the liquidator from personal risk. 
Indemnities are basically promises to make good losses to another party. Hence, when a creditor 
provides the liquidator with an indemnity, it merely provides the liquidator with a cause of action 
against the indemnifying creditor.  
 
There are two key difficulties here. First, the liquidator would have to pursue a separate action 
against the creditor to enforce the indemnity. Such enforcement proceedings would leave the 
liquidator out-of-pocket. Secondly, in the event that the creditor is impecunious, the indemnity 
would be of little assistance as the defendant would have a cause of action for costs against the 
liquidator who may not be able to recover the same against the indemnifying creditor. It then falls 
on the liquidator to ensure the credit-worthiness of the creditor; by no means a straightforward 
exercise in most cases. Thirdly, the liquidator would have to weigh the strength of each creditor’s 
indemnity against the others’ against the backdrop of credit-worthiness. This begs the question, is, 
for example, a bank’s indemnity better than a small partnership’s indemnity? If so, the “free-rider” 
problem referred to above re-surfaces.  
 
Possible Solutions 
 
It is without doubt that the court’s propositions were well-intentioned and meant to protect both the 
liquidator and the defendant so as to allow the liquidator to pass the risk of litigation to creditors. 
However, the current insolvency regime does not allow the liquidator to effectively implement this 
scheme and there are no easy solutions to this problem.  
 
A possible solution might be to statutorily pass the risk directly to the creditors by way of a cross 
indemnity. That is, to mandate that upon provision of an indemnity by the creditors, the defendants 
also indemnify the liquidator. Hence, the defendant will enforce the indemnity directly against the 
creditors and cannot enforce his costs order against the liquidator. In addition, it is worth 
considering providing the court with powers to investigate the credit-worthiness of the creditors to 
facilitate the entire process. 
 
As to the “free-rider” problem, it may be worth exploring an exception to the pari passu distribution 
rule that would allow a liquidator to modify the relative priority of each unsecured creditor, eg. so 
as to entitle creditors who provide indemnities to priority over the other unsecured creditors in the 
distribution of any assets recovered as a result of successful litigation. 
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CONCLUSION 
 
In the meantime, a liquidator should be wary of the possibility of personal liability when deciding 
whether or not to commence action on behalf of a company in liquidation.  In addition, as it is 
accepted that the estate costs rule also applies to judicial managers of companies, judicial 
managers should similarly be cautioned to heed the ramifications of the ECRC Decision.  
 
Accordingly, liquidators and judicial managers should attempt to identify potential causes of action 
early and to inform creditors of the possibility that an indemnity may be necessary before litigation 
is commenced. In addition, liquidators are now required to better anticipate the work flow 
associated with each liquidation and determine early on which processes should be undertaken 
first to save costs. With good organisation and management of creditors’ expectations, the risk of a 
liquidator or judicial manager sustaining personal loss could be mitigated. 
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SUNKEN TREASURE AND A SECRET MEETING: AN 
INTERNATIONAL DISPUTE   
 
 
EXECUTIVE SUMMARY 
 
In Rickshaw Investments Ltd and Seabed Explorations GBR v The Defendant Baron von Uexkull 
[2006] SGCA 39, the plaintiffs successfully appealed against the High Court’s decision to stay their 
action in Singapore on the grounds of forum non conveniens. The case highlighted the 
jurisdictional and choice of law issues which often arise in cross-border disputes. Drew & Napier 
LLC’s Cavinder Bull and Gerui Lim acted for the plaintiffs. 
 
 
BACKGROUND 
 
In 1998, the plaintiffs discovered a sunken ship wreck in Indonesian waters containing thousands 
of artefacts from the Tang dynasty period (the “Tang Cargo”). This unique cargo dated back to 
826 AD and was the earliest provenance of the maritime Silk Road ever found.    
 
The defendant was a German National and a Singapore Permanent Resident who was resident in 
Singapore. He represented to the plaintiffs that he had excellent contacts in Singapore who might 
be able to purchase the Tang Cargo and so was hired as the plaintiffs’ marketing agent in 
Singapore. 
 
The plaintiffs allege that the defendant repeatedly informed them that the Singapore Tourism 
Board (the “STB”) was willing to purchase the Tang Cargo for US$48 million. As such, the plaintiffs 
were induced to grant periods of exclusivity to the STB. The plaintiffs were also induced to execute 
an agreement dated 30 June 2003 (the “Agreement”) for the defendant’s freelance employment. 
The Agreement was prepared by the defendant’s German lawyer and contained the following 
composite jurisdiction and choice of law clause: “The Parties agree on German law for this contract 
and the competence of the German courts”. 
 
After a spell in which the defendant’s marketing efforts did not bear fruit, the plaintiffs instructed the 
defendant to cease all marketing activities on their behalf in early 2004.  
 
The plaintiffs allege that, a few weeks later, the defendant held a secret meeting in Singapore with 
the STB’s representatives and disclosed to them confidential information that the plaintiffs had 
entrusted to him, including the plaintiffs’ lowest selling price for the Tang Cargo, which was US$32 
million. The defendant also told the STB representatives that he was not to be quoted and that 
those attending the meeting were to assume that the meeting had not taken place.  
 
In June 2004, the plaintiffs terminated the defendant’s agency. They did not know about the 
alleged secret meeting at the time. The plaintiffs then conducted direct negotiations with the STB 
for the sale of the Tang Cargo. However, the STB would not agree to any price above US$32 
million. As the plaintiffs had run out of funds by then due to delays caused by the defendant, the 
plaintiffs were compelled by the circumstances to reluctantly sell the Tang Cargo for US$32 million. 
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THE TWO PROCEEDINGS 
 
The German Action 
 
In September 2004, the defendant brought an action in Germany against the plaintiffs for the 
wrongful termination of his agency. The defendant’s claim was based in contract and was for: 
 
(i) salary and expenses during the course of his agency; 
 
(ii) a declaration that the plaintiffs’ termination of his agency was invalid; and 
 
(iii) disclosure of information about the sale of the Tang Cargo.  
 
The claims for declaratory relief and information were essentially preliminary steps towards the 
defendant’s future claim for a commission for the sale of Tang Cargo.  
 
In their defence, the plaintiffs relied on the wrongful acts which the defendant had committed 
during the course of his agency. However, the plaintiffs did not bring any counter-claim.  
 
The Singapore Action 
 
About nine months after the German action against the plaintiffs had started, the plaintiffs 
commenced an action against the defendant in Singapore for breach of his duties as an agent. 
The plaintiffs did not sue for breach of contract. Instead, they chose to frame their four causes of 
action in tort and equity: 
 
(i) the tort of conversion for twenty-five pieces of the Tang Cargo, which had been placed 

with the defendant for his marketing activities in Singapore; 
 

(ii) the tort of deceit;  
 

(iii) breach of fiduciary duties; and  
 

(iv) breach of an equitable duty of confidence. 
 

The defendant applied to stay the plaintiffs’ Singapore action in favour of the German proceedings. 
The application was dismissed at first instance but the defendant appealed. Woo Bih Li J allowed 
the appeal and ordered the plaintiffs’ action to be stayed on the grounds of forum non conveniens. 
The plaintiffs contested this decision in the Court of Appeal. 
 
 
THE COURT OF APPEAL DECISION 
 
The Court of Appeal overturned the decision below and held that Singapore was clearly or 
distinctly a more appropriate forum than Germany for the dispute.  
 
The main ground in the appeal was the location and compellability of the witnesses of fact. The 
Court of Appeal accepted that the dispute revolved around questions of fact where the STB 
witnesses in Singapore would play important roles. The Court of Appeal noted that, in the German 
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proceedings, the German court and the defendant had both acknowledged the need for personal 
testimony in the present case.  
 
It was clear that the plaintiffs would be able to compel the attendance of the necessary witnesses if 
the action took place in Singapore. The location of the witnesses was thus a highly relevant factor 
which added substantial weight to Singapore’s appropriateness as a forum for the dispute.  
 
This was strengthened by the principle that the place where a tort occurred was prima facie the 
natural forum for determining the claim.  
 
The governing law of the plaintiffs’ claims was another factor considered. In the decision below, 
Woo J held that the provision for German law in the Agreement extended to the plaintiffs’ non-
contractual claims. Woo J had stressed that parties could not evade contractual choice of law 
clauses by bringing claims in tort and equity instead.  
 
The Court of Appeal disagreed with Woo J and stated that the plaintiffs were free to bring claims in 
the way most advantageous to them, even if the claims were framed in light of choice of law 
considerations. The issue was whether the chosen causes of action had choice of law rules that 
were independent from the choice of law rules relating to the Agreement.  
 
The Court of Appeal made three significant rulings about the choice of law principles for tort and 
equity. First, it was held that a foreign law could apply to a tort which was committed within 
Singapore’s jurisdiction. The English courts’ blanket approach of applying the jurisdiction’s own law 
was rejected. However, the Court of Appeal also cautioned that the application of a foreign law 
required exceptional circumstances where the occurrence of the tort in Singapore was wholly 
fortuitous happenstance.   
 
Secondly, while the Court of Appeal stressed that the double actionability rule for torts committed 
outside the jurisdiction should be adhered to, it also recognised that the law of a third jurisdiction 
could be applied in exceptional circumstances.  
 
Thirdly, the Court of Appeal held that equitable claims did not have separate choice of law rules. 
The correct approach was to determine whether the equitable obligation or remedy arose from a 
factual matrix where the legal foundation was premised on an independent established category, 
such as contract or tort. If so, the choice of law rules for that established category would determine 
the governing law for the equitable claim.  
 
The Court of Appeal’s approach contrasted with the position previously set out in Sumitomo Bank 
Ltd v Kartika Ratna Thahir [1993] 1 SLR 735, where the High Court treated equitable choice of law 
rules as a distinct category and applied the law of the jurisdiction in which the action was brought, 
ie. Singapore law. However, the Court of Appeal also left it open as to whether equitable concepts 
and doctrines might, in certain circumstances, be able to attract their own independent choice of 
law rules. 
 
Based on the above principles, the Court of Appeal concluded that the plaintiffs’ tortious claims 
would be governed by Singapore law but the equitable claims would be governed by German law. 
As such, this was a neutral factor which did not add to the appropriateness of Singapore or 
Germany as a forum.  
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Finally, the Court of Appeal stated that the mere fact that the defendant had started his action first 
did not mean that Germany was a more appropriate forum. If adopted, this policy would only 
encourage parties to start actions in their respective forums as quickly as possible, regardless of 
the chance of success.  
 
What was important was the stage at which the proceedings were at. Although some twenty-one 
months had passed since the commencement of the German action, little progress had been 
made. While there was a risk of conflicting decisions if both actions proceeded at the same time, 
this had to be measured against the other factors and was not decisive of the grant of a stay.  
 
The Court of Appeal ultimately concluded that Singapore was the more appropriate forum to hear 
the dispute. The stay was lifted and the plaintiffs’ action in Singapore was allowed to proceed. 
 
 
CONCLUSION  
 
While the case raised complex legal arguments on choice of law issues, the Court of Appeal’s 
approach to the underlying question of the appropriate forum for the dispute ultimately reflected an 
appreciation of the practical difficulties in cross-border litigation. In matters where foreign law has 
to be applied by the court, it is not difficult for parties to find expert witnesses to give evidence in 
that respect. In contrast, there is little which can compensate for a party’s inability to prove its 
factual allegations due to missing witnesses. The Court of Appeal’s emphasis on the location and 
compellability of the key Singapore witnesses of fact was well-founded.  
 

 

 


