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FOREWORD

We are pleased to announce the opening of our new China office in Shanghai. Since receiving our
licence to operate in Shanghai, our China practice has been growing. Our team of lawyers will be happy
to assist you on any legal matters you may have in China. Contact details of our lawyers in the Shanghai
office are listed on the back page. Please feel free to contact them if you should require their assistance

on any legal issues in China.

In this edition of the Legal Update, we have put together articles on the latest changes to the property
financing rules, a recent landmark decision in the Court of Appeal on payments made under mistake
of law, a case note on cyber-squatting and a brief discussion on IT contracts. We hope you find the

breadth of topics discussed in this issue interesting.
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THANK YOU

We wish to thank you, our clients, for all your support in the past year. The World IP Survey has once
again named Drew & Napier LLC the top Patent firm in Singapore. This is the 6th year that Drew &

Napier is listed as number one.

The World IP Survey was conducted by UK based Managing Intellectual Property, a leading international
IP magazine with over 10,000 readers around the world. Their research was conducted between June
and August this year with nomination forms sent to nearly 4,000 IP specialists in companies and private
practice across over 100 countries. Each individual was invited to nominate up to three firms in each
of 50 categories. Responses were received from practitioners all over the world, covering patent and

trade mark/copyright work.

Through a joint law venture with Freshfields Bruckhaus Deringer in Singapore, we have associated offices in :
Amsterdam Bangkok Barcelona Beijing Berlin Bratislava Brussels Budapest Cologne Dusseldorf Frankfurt am
Main Hamburg Hanoi Ho Chi Minh City Hong Kong Kuala Lumpur Leipzig London Madrid Milan Moscow
Munich New York Paris Prague Rome Shanghai Tokyo Vienna Washington
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Changes in Property

Iy initial downpayment. This was announced by
I the Monetary Authority of Singapore, relaxing

a 6-year rule requiring buyers to fork out at

least 20% of the initial downpayment in cash
up front.

The total downpayment, including that made
Om CPF savings, remains at 20% of property
lue, with at least 10% being met by cash
i the borrower. The financing limit for
dential property purchases remains

@anged at 80% of the purchase price or

tion, whichever is the lower.

exception, where the buyer has

80 On a purchase prior to 1 September
has not paid the second 10% which
OF after 1 September 2002, he may
8€ his CPF savings for the second

it provided his loan agreement

T

T (LY

2.




Date of Purchase i rawal Limit

1 September 2002 - 31 December 2003
1 January 2004 - 31 December 2004
1 January 2005 - 31 December 2005
1 January 2006 — 31 December 2006
1 January 2007 — 31 December 2007

1 January 2008 onwards

with the bank is signed on oOF &

September 2002.

For HDB flats, the cash downpayment
initially be 0% for purchases made bet

1 January 2003 and 1 December 20
Thereafter, the cash downpayment W
increase by 2% per year until it reaches 10°

by 1 January 2008.

CPF WITHDRAWAL LIMIT

CPF withdrawals for private property

purchases entered into on or after 1

Lai Wai Leng joined Drew & Napier in 1999 and became an Associate Director in 2002. Her area of
experience covers all aspects of real estate, conveyancing and property work including sale and purchase
transactions of residential, commercial, Housing Development Board and Jurong Town Corporation
properties, auctions, tenders, leases, development, mortgages, credit/loan documentation, representing
the Central Provident Fund Board and probate and administration work. Wai Leng can be contacted at
+65 6531 2320 / 6531 2317 or email her at waileng.lai@drewnapier.com.




ke of Law Rule

enrichment, that the rule precluding recovery
of money paid under mistake of law could no
longer be maintained and recognition should
be given to a general right to recover money
paid under mistake, whether of fact or law,
ubject to the defences available in the law of
estitution. It was further held that recovery
as permissible even where the payment had
8N made under a certain understanding of
law which was subsequently departed from
dicial decision or where the payment had
eceived by the recipient under an honest

Of entitlement to retain the money.

ommon law jurisdictions have also
dthe rule. In Canada, the rule was
By the Supreme Court of Canada in
British Columbia [1989] 1 SCR 1161,

n David Securities v Commonwealth
ralia [1992] 175 CLR 353 and by
Court of South Africa in Willis

V' Receiver of Revenue 1992 (4)

€ conclusion was reached by

€W Zealand and Western

ISTAKE OF LAW RULE

\were the owners of two
Park Complex, wanted
into 18 lots. However,

itain permission from




the management corp

After several meetings &

agreed to the subdiviSion;

De Beers pay the total su

MC. The MC justified the e

on the basis that a subdivisi
increased human traffic, the
upgrade of lifts and additiona
common property. De Beers'p
they believed that the MC was

to impose such payments.

In late 2000, De Beers were advis
payments demanded by the MC wek

First, the Land Titles (Strata) Act
(“LTSA”) provided that any contributio
maintenance should have been lé
proportion to the share values of the ré:
lots. Secondly, the MC had to obtai
Commissioner of Building’s approval befe
could levy those additional charges on't

The question was whether De Beers co

successfully recover those sums, as the payme

were made under a mistake of law.

The Trial

At the trial, the Honourable Justice Judith Prakash
agreed that the mistake of law rule was itself a
mistake. Her Honour felt that while it was not

considered generally beneficial for parties to be

Harpreet Singh Nehal is a Director of Drew & Napier LLC. He pursued his LL.M. at the Harvard Law School
and upon graduation, was appointed a Justices' Law Clerk with the Supreme Court of Singapore. In
1994 and 1995, Harpreet taught at the Harvard Law School. His areas of special interest in litigation
include: Adminstrative law, Cross-Border Litigation & Enforcement, Medical & Professional Negligence,
and general commercial litigation. Harpreet can be contacted at +65 6531 2446 or email him at
harpreet.singh@drewnapier.com.




(i) that the domain name was identical or
confusingly similar to its trade mark ”ABN
AMRO”;

(i) that Cor de Ruiter had no rights or legitimate
Interests in the domain name; and

(lii) that the domain name was registered and

used in bad faith.

agraph 4(b) of the Policy sets out specific
mstances that are considered evidence of

Stering and using a domain name in bad

umstances indicating that the domain
€ Wwas registered or acquired “for the
ary purpose of selling, renting or
Wwise transferring the domain name
ation to the...owner of the trademark
iIcé mark or to a competitor...for

€ consideration in excess
ented out-of-pocket costs directly

the domain name”; or

a pattern of conduct where a

Me Is registered “in order to

owner of the trademark or

om reflecting the mark in a
domain name”’; or

€ domain name “primarily

Of disrupting the business

name to intentionally
cial gain, Internet users
Jer on-line location, by

Of confusion with the




complainant’s m
sponsorship, affiliatic
of the web site or the'p

related to the web site:

DECISION

Whether the domain name
confusingly similar to the tra
AMRO”?

The bank asserted that its “ABN
mark was well known worldwide
domain name comprised an Impor

its trade mark, namely “abn™. As CO
had no links whatsoever with ABN
was likely to cause confusion to membe

public.

Cor de Ruiter pointed out that the name
Bank™ or “ABN” was no longer in use.
Bank had merged with AMRO Bank to
ABN AMRO Bank. Therefore, Cor de Rul

argued, he was making fair use of the doma

name because the bank was no longer identifié

with the name “ABN”. He argued that thé
domain name should not be transferred to the
bank when it had no intention to use it. Cor dée
Ruiter also adduced evidence to show that
“ABN” domain names in several ccTLDs were
unused, remained available for registration or
were in use by other companies unrelated to

the bank.

On the question whether the trade mark “ABN
AMRO” was confusingly similar to <abn.info>,
the Panel deemed that it was likely that people

would think that <abn.info> referred to ABN




its trade mark in a corresponding domain
name; and

that he registered the domain name for the
purposes of selling, renting or otherwise
transferring it to ABN AMRO for a profit
since he was not associated with ABN AMRO

in any way whatsoever.

or de Ruiter countered these assertions by
ointing out that ABN AMRO had failed to
gister the domain name during the so-called
nrise Period”. The “Sunrise Period” was an
Sive registration period during which trade
holders were granted a first right to

er <.info> domain names that correspond
trade marks. Cor de Ruiter maintained

intended to use the domain name for

state Agency’s activities and not to

Or otherwise transfer it to ABN AMRO
it. He had offered ABN AMRO the
to buy the domain name at a
ice of EUR 100 in the event that he

o abandon it in future. The Panel

IS offer price was a price that

ally exceed the registration

name.

0 evidence that Cor de Ruiter
n.info> for the purpose of
therwise transferring it to

fit. Nor was there any
Cor de Ruiter engaged
of registering domain
ers with legitimate
domain names that

de marks. Moreover,




the registration of <abnii
ABN AMRO from reflectin

domain name <abnamro:in

For the sake of completenes
considered whether the eviden:

to prove bad faith under paragre

(iv) of the Policy. The Panel fou

was no evidence that Cor dée
registered the domain name for

of disrupting the business of a COME
fact that Cor de Ruiter was in a differel
alone was not sufficient to establish
under paragraph 4(b)(iii) of the Policy:
also held that there was no prima facie'e
to satisfy the requirements of paragraph

of the Policy.

Drew & Napier LLC has the largest intellectual property practice in Singapore led by Morris John, Managing Director. We
are privileged to represent a host of internationally renowned clients. All matters undertaken by the group, whether
complex or routine, are characterised by Drew & Napier LLC’s ethos of complete client service coupled with a high standard

of work. In addition, our IP litigation team handles all aspects of intellectual property litigation. Our lawyers also advise

on various aspects of technology transfer, and draft and review agreements to develop, license, procure and finance all
IP rights including computer software and hardware projects.

For assistance, please contact Morris John at +65 6531 2503 or email him at mj@drewnapier.com.




anaging IT Contracts

After negotiations and clarifications, the parties
entered into a written contract on 30 December
1998 for the supply of a computer system with
customized software. The original completion
date was sometime in October 1999, with the
ommissioning of the system to be carried out
31 August 1999. In the course of the
fformance of the contract the parties
ountered some differences. NSC subsequently
inated the contract, called on the banker’s
antee procured by Eutech under the

€t and sued Eutech for breach of the

against Eutech was that Eutech (a)
drovide the prototype; (b) failed to
application software; (c) failed to
€ system; (d) failed to commission
10N software; and (e) failed to
onversion of medical records and
pulated dates in accordance with

if the contract.

&t It was guilty of such delay
d that NSC was entitled to
odifications during the
tech further claimed that
complete change to the

that resulted in Eutech’s

£ the new system was




to incorporate €€
functionalities (addresse
formed part of the con
system. Scant documentat
feedback and require
prototyping stage and
minuted. The project me
extremely accommodating ¢
written correspondences excha
no records of whether or not#
amounted to change requests &

alleged by Eutech.

The Judge held that the feedbackdl

of the original scope of the contrae
Eutech was in breach of its obligatie
the contract and was liable to NSC fOF
suffered by NSC, including increased ¢
expenses suffered by NSC as a result of

to appoint another vendor to supply the

This case illustrates two fundamental po
1. In preparing a contract, it should be draf
to anticipate potential disputes; and

2. Once executed, it must be properly managee

PREPARING THE CONTRACT

Scope of Works - Legal and Technical

It is important to quantify and detail the exact
scope of works that will be performed and the
exact features and functionalities that will be
delivered in the contract. Hence, in the
preparation of any such contract, there should
be two sections in the contract that will

document the scope of works to be delivered.

The first is legal and the second, technical.
Both the legal and the technical sections should

be drafted to address the scope which the

U peoples
ersity students
The growing po
OS10160 Il.l I

Azizah'ls
n call
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Therefore, the specifications of the deliverables,
should be properly drafted and detailed enough
to document exactly what will be delivered by
the vendor. It should also specify what the
customer is to provide to ensure that the vendor

will be able to perform its obligations.

MANAGING THE CONTRACT
Managing Delays

A very common occurrence in the IT industry is
delay in the performance of the contract. Delays
Imay occur in a variety of situations. They may
esult from customization works that fail to
tegrate the system, an incompatibility of
Jerating systems, additional works or
uirements from customers, or failure on the
Of the customer to comply with their

ations.

jal contract must be drafted to address
ticular eventuality. The legal contract
efine what may be constituted as a
example, delays may arise from (a)

juests; (b) external factors; (c) non-

by the customer of its obligations;

ovision of assistance by the
) impact of other delays; (f)
Some basic factors which the

1 address.

hould also address the
Jelay. In the event of a real
uld this give rise to a cause
ould the time schedule be

it for such delay with the

ecl damages in the event
Svendor’s point of view,
mount of liquidated

also be considered.




It is also common that
specify that time IS Of

it is often attractive ane

a tight timing deadline {6
the contract, the time's
prepared conservatively

vendor is capable of adheri

Change and Contract Manage
Even after the contract is signe
begun, it is often conceivable th
amendments to the scope of
required and the contract may ne
the personalities of the parties inv

project.

In the National Skin Centre case, th
manager subsequently resigned fF
company and the project was handed to'é

person. The original project manager had

to document meetings and change require

and this led ultimately to the Judge ruling
many of the so-called changes were ini

within the original scope of the contrat

It is imperative that the project manage

properly document all correspondences
exchanged between the parties and ensure
that all changes to the scope of the project are
properly documented and signed off by both
parties as a change request. The contract should
provide for the form and manner in which these

change requests are to be addressed.

The change should be carefully considered by
the vendor in terms of both cost and time
implications, both of which are of paramount
importance to the vendor. The costs and time

impact should then be forwarded to the




address what additional factors will excuse the
vendor from the performance of its obligations

under the contract.

Project Management
In large projects, it is often considered prudent
to assemble a steering committee to drive and
direct the implementation of the project and
to address broad commercial concepts, thereby
reducing friction and disputes that may arise
between the parties. The committee will often
onsist of high level decision makers from both

€ vendor and the customer’s project teams.

8 contract should provide for the types of
ers and situations that should be submitted
e steering committee for decision. The
Ng committee may consider matters

J from change requests to the settlement

tes. They may also be convened to

the detailed implementation and

n of the entire project.

a necessity in every project, the
mittee will often prove to be a

ractical mechanism in project

Sering committee, it is often

Sputes may not be resolved

»at the outset, the proper
under which disputes

€ event that parties are
e dispute amongst

d faith negotiations,

Pmitting the dispute




to mediation, which™
negotiations, and the

event that mediation fails

If preservation of the bus:
paramount, the courts sho
only as a last resort for the res

as most, if not all court proceee
all business relationships bet
Mediation and arbitration, whilé
less formal and may even prese

relationship.

Termination

While no organization would like t@

a business relationship, how and

contract may be terminated should be'at

as a fundamental issue. Termination
contract was also an issue challenge
considered in the above case. The co
should specify the various situations under

the contract may be terminated. For exam
must a default precede the termination or Wo
a simple notice with an adequate notice perio

suffice? Further, in the event of a default, mus

Benjamin Loh is a Senior Associate with Drew & Napier LLC's Info-Communications & Technology team.
He graduated from the University of Hull, United Kingdom and was admitted as an Advocate and Solicitor
of the Supreme Court of the Republic of Singapore in 1997. Benjamin specializes in Information
Communications Technology and Entertainment Law, with an emphasis on Technology / Mass Media
Law. His other areas of practice are in Commercial and Corporate Law. He can be contacted at +65 6531
2296 or email him at benjamin.loh@drewnapier.com.
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Your Legal Partner for the 21t Century

OUR CHINA PRACTICE IN SHANGHAI

In 2000, we were privileged to receive a licence to operate an office
in Shanghai. Our China practice has grown since then, together with
our clients' interests there. To meet our client's needs, we have increased
our legal support to a team of 12 lawyers who are based in Shanghai

and Singapore.

David Chin, previously Managing Director of our Property Department,
is now the Chief Representative of our Shanghai office. He is joined
by Associate Director Julian Kwek of our Litigation Department and

two other China lawyers.

For queries on China related matters, please contact David Chin or

Julian Kwek at:-

Drew & Napier LLC Shanghai Office
#2501, Office Tower

Bund Center

222 Yan An Road East

Shanghai 200002

Tel : +86 21 6335 1628
Fax :+86 21 6335 0638
E-mail : china@drewnapier.com

david.chin@drewnapier.com

julian.kwek@drewnapier.com

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted
in any form or by any means, in whole or in part, without prior written approval. Drew & Napier LLC accepts no
liability for, and does not guarantee the accuracy of, information or opinion contained in this publication. This
publication covers a wide range of topics and is not intended to be a comprehensive study of the subjects covered,
nor is it intended to provide legal advice. It should be not be treated as a substitute for specific advice on specific
situations.

20 Raffles Place #17-00 Ocean Towers, Singapore 048620 Tel: +65 6535 0733 Fax: +65 6535 4906
E-mail: mail@drewnapier.com Website: www.drewnapier.com
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