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Singapore Court Of Appeal Rules Court Has No Power Under
International Arbitration Act To Grant Mareva Injunction In Aid
Of Foreign Arbitration

Swift-Fortune Ltd v Magnifica Marine SA [2006] SGCA 42

The Singapore Court of Appeal has ruled that Singapore courts have no power
under section 12(7) of the International Arbitration Act (the “IAA”) to grant
interim measures, including Mareva interlocutory relief, in aid of foreign
arbitration proceedings. This long-awaited decision has clarified the legal
position on this issue, which has been the subject of two conflicting High Court
decisions earlier this year.

Conflicting High Court Decisions

In Swift-Fortune Ltd v Magnifica Marine SA [2006] 2 SLR 323, Judith Prakash
J, hearing the matter at first instance, ruled that section 12(7) of the IAA
conferred powers on Singapore courts to make interim orders under section
12(1) of the IAA to assist only international arbitrations where Singapore is
stipulated as the seat of arbitration but not international arbitrations which do
not stipulate Singapore as the seat of arbitration (“foreign arbitrations”).
Section 12(1) of the IAA provides for the granting of orders and reliefs for
matters such as security for costs, discovery of documents or interrogatories,
including interim injunctions such as Mareva injunctions.

Not long thereafter, in Front Carriers Ltd v Atlantic & Orient Shipping
Corporation [2006] 3 SLR 854 (the “Front Carriers decision”), Belinda Ang J
held that the court had the power under section 12(7) of the IAA to grant a
Mareva injunction in aid of foreign arbitration.

The Court of Appeal Decision

After close examination of the legislative history of the IAA, the Singapore
Court of Appeal agreed with the decision of Prakash J that the court did not
have statutory power under section 12(7) of the IAA to make orders in relation
to the matters listed in section 12(1) of the IAA in support of foreign
arbitrations. The court noted that to rule otherwise would give rise to two
undesired implications:
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The court also had difficulty accepting the argument that Parliament had enacted section 12(7)
with the intent of allowing Singapore courts to assume the mantle of “universal providers of
procedural orders and reliefs to assist all anticipated or ongoing international arbitrations ... in any
country in of (sic) the world, whether or not they are Model Law states or signatories to the New
York Convention”.

The court also held that section 12(7) did not constitute an independent source of statutory power
for the court to grant the orders and reliefs set out in section 12(1) of the IAA, but that such power
is derived from section 4(10) of the Civil Law Act (the “CLA”) and section 18(1) of the Supreme
Court of Judicature Act.

As to section 4(10) of the CLA, the Court of Appeal recognised that Ang J had also held in the
Front Carriers decision that the court has the power to grant a Mareva injunction in support of a
foreign arbitration where the court has personal jurisdiction over the defendant and where the
plaintiff has an accrued cause of action against the defendant that is justiciable in a Singapore
court. However, the court declined to approve or to disapprove Ang J’s ruling on this point, noting
that the Front Carriers decision was a subject of a separate appeal.

Comment

With the increasing amount of international arbitrations handled by Drew & Napier LLC, this case
provides welcome guidance on an important issue that arises frequently in cross-border disputes.
It reinforces the integrity of the arbitration agreement and the choice of arbitral forum by preventing
parties from trying to seek relief in jurisdictions other than the chosen contractual venue. This
decision allows counsel to develop more focused strategies to assist clients in their dispute
resolutions.

If you would like more information about this case or wish to discuss how it may potentially affect
you or your business, please feel free to contact the dispute resolution lawyers in Drew & Napier
LLC (please refer to the Directors’ Profiles on our website), or:

Indranee Rajah, SC

Director (Dispute Resolution & Litigation)
Tel: +65 6531 4100

Email: indranee.rajah@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication
should be treated as specific professional legal advice concerning any particular business, operational or other situations with
which you might be faced. Drew & Napier LLC accepts no liability for, and does not guarantee the accuracy of, the information
contained in this publication, and does not accept any liability for any loss or damage arising from any reliance thereon.
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Through a joint venture with Freshfields Bruckhaus Derigner in Singapore, we have associated offices in: Amsterdam, Barcelona, Beijing, Berlin, Bratislava, Brussels, Budapest, Cologne, Dubai,
Dusseldorf, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong, London, Madrid, Milan, Moscow, Munich, New York, Paris, Rome, Shanghai, Tokyo, Vienna, Washington.

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier
LLC accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive
study of the subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.




