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Please refer to Drew and 

Napier LLC’s Legal Update  
http://www.drewnapier.com/pdf
/181208_LegalUpdate.pdf for 

further details.�
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Please refer to Drew and 
Napier LLC’s Legal Update  
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for further details. 
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Section 54 of the Competition 
Act prohibits mergers or 
anticipated mergers that 

substantially lessen 
competition or are likely to 
SLC. 
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In Singapore �

Price fixing is considered a 
‘hardcore’ offence.  The CCS 
views any agreement 
involving price fixing to, by its 
very nature, always have an 
appreciable adverse effect on 
competition.  This is 
regardless of the market 
shares of the parties, and 
even if the parties to such 
agreements are SMEs.  
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Price fixing may involve fixing 
either the price itself or the 
components of a price such 
as a discount, establishing the 
amount or percentage by 
which prices are to be 
increased, or establishing a 
range outside which prices 
are not to move. Price fixing 
can also be indirect such as 
through agreeing on 
allowances to be granted, 
payment for additional 
services, credit terms or terms 
of guarantees.    

����������	
 �

The Competition Act provides 
for the right of private action 
for losses resulting from anti-
competitive conduct. This may 
only be commenced after an 
infringement decision has 
been made by the CCS and in 
the event that the decision is 
subject to an appeal, upon the 
expiry of the appeal period or 
upon the determination of the 
appeal. Aggrieved parties 
have two years from the time 
of CCS’ decision or the 
determination of the appeal 
(whichever is later) to take 
such private action. 
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In assessing whether a 
merger situation is prohibited 
under the Competition Act, the 
CCS will consider whether it 
results in a substantial 
lessening of competition in the 
relevant market in Singapore.  
Accordingly, the CCS may 
come to a different decision 
on the merger situation from 
other competition authorities 
with respect to a merger that 
has effects across several 
jurisdictions. 
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In Singapore �

The Competition Act does not 
expressly exclude horizontal 
agreements which are made 
to comply with another 
country’s laws.  However, the 
Minister of Trade and Industry 
may by order exclude 
agreements if there are 
exceptional and compelling 
public policy reasons, or if it is 
necessary to avoid conflict 
with Singapore’s international 
obligations. 
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CCS encourages merger 
parties to consider applying to 
the CCS for a decision where 
the merged entity’s market 
share is more than: 

·  20% but less than 40% 
where the aggregate 
market share of the three 
largest firms is at least 
70%; or 

·  40% of the market,  

where the “market” includes 
all the products that buyers 
regard as reasonable 
substitutes for the product, or 
where the merger otherwise 
raises competition concerns. 

Unlike China, the Singapore 
notification system is 
voluntary and these 
thresholds are merely 
indicative. 
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Under Section 47 of the 
Competition Act, refusal to 
supply goods or services is 
not normally considered  an 
abuse of a dominant position.  
One exception is where a 
refusal by the dominant 
undertaking substantially (or 
is likely to) harms competition 
in the market and the 
behaviour cannot be 
objectively justified.  One 
example is a refusal to allow 
access to an essential facility. 
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The section 34 prohibition 
against anti-competitive 
agreements also covers 
decisions by trade 
associations. The CCS has 
stated that any 
recommendation as to prices 
and charges, including 
discounts and allowances is 
likely to have an appreciable 
effect on competition and 
hence breach the prohibition. 

Where there has been an 
infringement of the section 34 
prohibition, the individual 
members (undertakings) of 
the association may be fined 
if membership coincides with 
participation in the 
agreement. Further, where 
there has been a decision by 
the association, the 
association may be fined 
independently.  
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The CCS considers that 
fidelity discounts (i.e. 
schemes where discounts are 
conditional on buyers making 
all or a large proportion of 
their purchases from the 
dominant undertaking) as 
likely to be an abuse of 
dominance.   

Any party who is dissatisfied 
with an infringement decision 
made by the CCS may appeal 
to the Competition Appeal 
Board within 2 months of the 
date on which the appellant 
was notified of the contested 
decision or the date of 
publication of the decision, 
whichever is the earlier. 
Further appeals may be made 
to the High Court or Court of 
Appeal if the appeal pertains 
to a point of law arising from a 
decision of the Board or a 
financial penalty imposed by 
the Board. 
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The CCS considers that 
exchange of information on 
prices may lead to price co-
ordination and therefore 
diminish competition. This 
may be the case whether the 
information exchanged relates 
directly to the prices charged 
or to the elements of a pricing 
policy, for example, discounts, 
costs, terms of trade and rates 
and dates of change. The 
more recent or current the 
information exchanged, the 
more likely that exchange 
could have an appreciable 
adverse effect on competition. 
Conversely, the circulation of 
purely historical information or 
the collation of price trends is 
less likely to have an 
appreciable adverse effect on 
competition.  
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The CCS recognises that an 
agreement on technical or 
design standards may lead to 
an improvement in production 
by reducing costs or raising 
quality, or it may promote 
technical or economic 
progress by reducing waste 
and consumers’ search costs. 
The agreement may, 
however, adversely affect 
competition if it includes 
restrictions on what the 
parties may produce or is, in 
effect, raising entry barriers to 
limit competition. 
Standardisation agreements 
which prevent the parties from 
developing alternative 
standards or products that do 
not comply with the agreed 
standard may also be anti-
competitive. 

In Singapore �

Section 86(1) of the 
Competition Act provides that 
parties suffering loss or 
damage directly arising from 
an infringement of the section 
34, 47 or 54 prohibitions are 
entitled to commence a civil 
action against the infringing 
undertaking.  The courts may 
grant damages, or an 
injunction or declaration.  The 
issue of private damages for 
anti-competitive conduct has 
never come before the 
Singapore courts.  When the 
issue does arise, this UK case 
may provide some guidance 
on the assessment of such 
damages. 
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