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Pacific Breweries (Singapore) Pte Ltd and Other Appeals [2007] SGCA 9

Background Facts

Between 1999 and September 2003, Chia Teck Leng (“Chia”), the former
finance manager of Asia Pacific Breweries (Singapore) Pte Ltd (“APBS”) opened
unauthorised bank accounts and obtained unauthorised facilities in APBS’ name
with four foreign banks (the “Banks”), for his own use. He cheated the Banks by
creating fictitious/ forged documents.

Chia is currently serving a long term of imprisonment for cheating the Banks of
large sums of money totalling approximately US$83 million and SG$18 million.

The fraud came to light on 2 September 2003 when the Commercial Affairs
Department informed directors of APBS’ parent company, Asia Pacific Breweries
Limited (“APBL”), of the fraud. Chia was charged on 4 September 2003.

At the same time, the board of APBL appointed a Special Committee of directors
(the “Special Committee”) to oversee investigations and take action to protect
the interests of APBS and APBL. The Special Committee appointed Drew &
Napier LLC (“Drew & Napier’) and PricewaterhouseCoopers (“PwC”) to
investigate the matter.

The Banks subsequently commenced proceedings against APBS in relation to
Chia’s unauthorised acts.

In the proceedings, the Banks sought the production of the draft reports
prepared by PwC working with Drew & Napier (the “Draft Reports”). APBS
resisted disclosure on the ground that they were privileged.

The Assistant Registrar who heard the Banks’ application at first instance
ordered production of the Draft Reports.

Her decision was reversed by the judge. The judge agreed with APBS that the
Draft Reports were protected by legal advice privilege and litigation privilege.

The Banks appealed against the judge’s decision.
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Decision of the Court of Appeal

The Court of Appeal held that the Draft Reports are protected by litigation and legal advice
privilege.

Litigation privilege
A document is protected by litigation privilege if it was prepared:
(a) when there was a “reasonable prospect’ of litigation; and

(b) for the “dominant purpose” of obtaining legal advice in anticipated or contemplated
litigation. The relevant purpose is determined at the time that the document in question
was created.

The Banks had argued that the dominant purpose of the Draft Reports was primarily a fact-finding
exercise conducted in accordance with APBS’ own internal procedures to ascertain the facts and
improve internal controls.

The court disagreed with the Banks. The court held that the factual findings constituted an integral
part of the factual backdrop against which Drew & Napier's legal findings were made.
Recommendations (if any) on improving internal controls in APBS were a subsidiary purpose.

Noting that “from 4 September 2003 onwards, letters, demands and disavowals flew fast and
furious between the parties and/their (sic) respective solicitors”, the court held that:

“... what would have been more important to [APBS] would have been to get the best
legal advice to mount the best defence in court’.

Legal advice privilege

The Court of Appeal also agreed with the judge that the Draft Reports were protected by legal
advice privilege.

The court held that legal advice privilege applied to any legal advice embedded in or which forms
an integral part of the Draft Reports. The court accepted the judge’s finding that Drew & Napier’s
privileged legal advice communicated to PwC had been “inseparably embedded” in the Draft
Reports.

Exercise of the court’s discretion to inspect the Draft Reports
The Banks argued that the judge should have exercised her discretion to inspect the Draft Reports

to determine whether or not they contained legal advice, and if so, whether such advice could be
separated from the Draft Reports.

The Court of Appeal rejected this argument. It was clear that the judge had decided against
inspection because she was satisfied that the Draft Reports were prepared for the dominant
purpose of litigation. However, the Court of Appeal noted that inspection may be appropriate in
cases where the court has a “real doubt’ as to the claims of a party resisting discovery on the
grounds of legal professional privilege.
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Comment

This is a landmark decision which clarifies the legal position in Singapore on legal advice privilege
and litigation privilege.

This case also highlights the importance of obtaining the best legal advice when a fraud of this
nature surfaces and litigation is bound to follow.

A team from Drew & Napier, led by Davinder Singh SC, successfully acted for APBS in the appeal.
The Banks were represented by three other major law firms, led by three Senior Counsel.

If you would like more information about this case or wish to discuss how it may potentially affect
you or your business, please feel free to contact the dispute resolution lawyers in Drew & Napier
LLC (please refer to the Directors’ Profiles on our website), or any of the following lawyers:

Davinder Singh, SC

Chief Executive Officer

T: +65 6531 2402

E: davinder.singh@drewnapier.com

Hri Kumar

Director (Dispute Resolution & Litigation)
T: +65 6531 2522

E: hri.kumar@drewnapier.com

Yarni Loi

Associate Director (Dispute Resolution & Litigation)
T: +65 6531 2252

E: yarni.loi@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication
should be treated as specific professional legal advice concerning any particular business, operational or other situations with
which you might be faced. Drew & Napier LLC accepts no liability for, and does not guarantee the accuracy of, the information
contained in this publication, and does not accept any liability for any loss or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING/GENERAL FINANCE
David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

BIOMEDICAL SCIENCES

Lim Wee Hann

T +65 6531 2244

F +65 6535 4864

E weehann.lim@drewnapier.com

Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4864

E boonann.sin@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +86 21 6335 1628

F +86 21 6335 0638

E david.chin@drewnapier.com

COMPETITION LAW

Andrew Ong (non-contentious)
T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

Cavinder Bull (contentious)

T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

OTHER OFFICES
Shanghai Office
#2501 Office Tower
Bund Center

222 Yan An Road East
Shanghai 200002

9th floor

148 Jalan Ampang

China 50450 Kuala Lumpur, Malaysia
T +603 2162 2522/2162 2529

T +86 21 6335 1628

F +86 21 6335 0638 F +603 2162 2804

Drewmarks Patents & Designs
(Malaysia) Sdn Bhd

Bangunan Getah Asli (Menara)

CORPORATE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

CORPORATE INSOLVENCY &
RESTRUCTURING

Sushil Nair

T +65 6531 2410

F +65 6532 7149

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 65314156

F +65 65327149

E manoj.sandrasegara@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC (contentious)
T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

Andrew Ong (non-contentious)
T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT & PRIVATE
EQUITY

Evelyn Wee

T +65 6531 2260

F +65 6535 4864

E evelyn.wee@drewnapier.com

INFO-COMMUNICATIONS &
TECHNOLOGY

Andrew Ong

T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

INSURANCE & REINSURANCE
Gary Pryke
T +65 6531 4104

F +65 6535 4864
E gary.pryke@drewnapier.com

20 Raffles Place
Singapore 048620

F +65 6533 0694

E ip@drewnapier.com

E china@drewnapier.com E drewmark@tm.net.my

PT Drewmarks Konsultama
Correspondence address:

#17-00 Ocean Towers

T +65 6531 2503/6531 2504

INTELLECTUAL PROPERTY
Morris John (Patents)

T +65 6531 2503

F +65 6533 0694

E mj@drewnapier.com

Dedar Singh Gill (Trade Marks)
T +65 6531 2507
F +65 6533 0694
E dedar.singh@drewnapier.com

LITIGATION & DISPUTE
RESOLUTION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 3591

E jimmy.yim@drewnapier.com

PROJECT FINANCE

Christina Ng

T +65 6531 2250

F +65 6535 4864

E christina.ng@drewnapier.com

PROPERTY

Chua Bee Lan

T +65 6531 2302

F +65 6535 1952

E beelan.chua@drewnapier.com

SHIPPING & INTERNATIONAL
TRADE

lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX, TRUSTS, ESTATE
PLANNING & PROBATE
Teoh Lian Ee

T +65 6531 2248

F +65 6535 4864

E lianee.teoh@drewnapier.com

TRANSNATIONAL & CROSS-
BORDER WORK

Christina Ng

T +65 6531 2250

F +65 6535 4864

E christina.ng@drewnapier.com

DrewCorp Services Pte Ltd

20 Raffles Place

#09-01 Ocean Towers

Singapore 048620

ROC No. 200102492H

T +65 6531 2266

F +65 6533 1542/6533 7649

E services@drewcorpservices.com

Through a joint venture with Freshfields Bruckhaus Derigner in Singapore, we have associated offices in: Amsterdam, Barcelona, Beijing, Berlin, Bratislava, Brussels, Budapest, Cologne, Dubai,
Dusseldorf, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong, London, Madrid, Milan, Moscow, Munich, New York, Paris, Rome, Shanghai, Tokyo, Vienna, Washington.

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier
LLC accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive
study of the subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.




