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BREAKING NEWS 
 
Proposed Amendments to Competition Act to grant CCS further 
powers 
 
·  Amendments have been proposed to the Competition Act (Cap. 50B) to 

empower the Minister for Trade & Industry to: 
 

o prescribe the interest payable on the outstanding amount of 
financial penalties imposed by the Competition Commission of 
Singapore (CCS); 

 
o prescribe payment by instalments of the same; and 

 
o make regulations to allow the Competition Appeal Board to award 

interest.   
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The following table summarises the proposed amendments to the 
Competition Act: 

 
Competition Act now Competition Act after Bill 

comes into force 
 

Enforcement of decision of 
Commission 
 
69 —(1) Where the 
Commission has made a 
decision that — 
[Sections 34, 47 or 54 have 
been infringed],  
the Commission may give to 
such person as it thinks 
appropriate such directions as 
it considers appropriate... 
(5) The Commission shall, in 
any direction requiring the 
payment of a financial penalty, 
specify the date before which 
the financial penalty is to be 
paid, being a date not earlier 
than the end of the period 
within which an appeal against 
the direction may be brought 
under section 71. 
 

To be inserted after section 
69(5): 
 
(6) The Minister may, by order 
published in the Gazette, 
prescribe the interest payable 
on the outstanding amount of 
any financial penalty imposed 
under subsection (2)(d) and for 
payment by instalment (as may 
be directed by the Commission 
in its discretion) of any financial 
penalty imposed under 
subsection (2)(d). 

Competition Appeal Board 
 
72 —(1) For the purpose of 
hearing any appeal…there 
shall be a Competition Appeal 
Board... 
(15) The Minister may make 
regulations — 
… 
(e) prescribing the fees to be 
paid in respect of any appeal 
under this Part; 
… 

To be inserted after section 
72(15)(e): 
 
(ea) permitting the Board to 
order interest to be paid on any 
financial penalty imposed, 
confirmed or varied by the 
Board; 
 

 
The Statutes (Miscellaneous Amendments) Bill 2009 (the Bill) was 
read in Parliament for the second time on 12 January 2010.  The 
Bill seeks to make amendments to, amongst others, the 
Competition Act. In Singapore, a bill must be read in Parliament 
three times before it can come into force and there is no indication 
at this point when the Bill will be passed.  

 
The Bill proposing to give the CCS and the Competition Appeal 
Board further powers to enforce the payment of financial penalties 
will provide the necessary incentives to get infringing parties to pay 
the imposed penalties on time. Further, by allowing the CCS to 
create flexible payment schemes in the form of instalment 
payments, infringing parties who are genuinely facing hardship 
from paying the penalties in a lump sum would have the option of 
paying via instalments.  Under the current Competition Act, the 
CCS will have to apply to the District Court under Section 85 of the 
Act for an order to enforce any directions relating to penalties.  
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CCS Imposes S$1.69 million Fine for Fixing Prices of Coach 
Tickets 

·  In Singapore, on 3 November 2009, the CCS imposed fines totalling 
S$1.69 million on 16 coach operators and their trade association, 
the Express Bus Agencies Association (EBAA), for engaging in 
price-fixing of coach tickets.  

Following publication in the Lianhe Zaobao on 6 June 2008 of an 
article regarding the EBAA’s announced increase in the charges for 
fuel and insurance, the CCS commenced investigations against the 
17 parties.  This included concurrent unannounced dawn raids at the 
premises of several of these parties, which uncovered information 
indicative of price-fixing arrangements 

The CCS found that the coach operators, facilitated by the EBAA, 
had agreed to fix the prices of coach tickets for travelling between 
Singapore and various destinations in Malaysia from 2006 to 2008 
through regular EBAA meetings. (For details, please see our 
competition law update at 
http://www.drewnapier.com/pdf/031109_CCSFinesLegalUpdate.pdf) 
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Where a firm is dominant 
within any relevant market in 
Singapore, Section 47 of the 
Competition Act prohibits the 
dominant firm from abusing 
its dominant position in that 
market.  One example where 
an abuse of dominance may 
occur is when a dominant 
firm prevents its customers 
from buying the same 
product from its competitors 
through the use of an 
exclusive purchasing 
agreement. In such an 
instance, other competitors 
are prevented from entering 
and/or competing effectively 
in the market. 
 
For more information on the 
legal implications of market 
dominance, please refer to 
Drew & Napier LLC’s 
Practical Guide to Market 
Dominance in Singapore. 
(Available at 
http://www.drewnapier.com/p
ublications/Market_Dominanc
e.pdf) 
 
 

CCS Issues Proposed Infringement Decision against SISTIC 
 
·  The CCS issued a Proposed Infringement Decision (PID) on 15 

December 2009 against Sistic.com Pte Ltd (Sistic), in relation to 
Sistic’s suspected abuse of its dominant position in the ticketing 
service market through various exclusive agreements. 

 
The CCS stated that Sistic (which handles ticketing for more than 
90 per cent of all events staged in Singapore) has separate 
agreements with The Esplanade and the Singapore Sports Council 
(which manage the two prime event venues) ©which contain explicit 
restrictions requiring all events held at the Esplanade and the 
Singapore Indoor Stadium respectively to use Sistic as the sole 
ticketing service provider’.  The CCS revealed that Sistic also had 
17 other agreements with event organisers that contained explicit 
restrictions requiring the event organisers concerned to use Sistic 
as the sole ticketing service provider for all their events. CCS also 
noted that Sistic raised its booking fees for ticket buyers by 50 per 
cent to $3 per ticket in January 2008. 

Whilst the PID does not represent a formal decision of the CCS, it 
is highly indicative of the CCS’ views at this point in time. The CCS’ 
final decision will be subject to the responses, counterarguments 
and relevant facts put forth by Sistic for CCS’ consideration. Sistic 
has been given eight weeks to make such representations. 
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Unlike in Hong Kong’s 
proposed bill, Part III of the 
Competition Act gives the CCS 
powers to investigate and 
adjudicate on infringements of 
the Act as well as to impose 
sanctions.  However, parties 
aggrieved by decisions of the 
CCS may appeal to the 
Competition Appeal Board, and 
following that, to the High Court 
on points of law or the amount 
of financial penalty.  Further 
appeal to the Court of Appeal 
is possible in some cases.  In 
considering which 
investigation, adjudication and 
enforcement model to use, the 
Ministry for Trade and Industry 
(MTI) decided to follow the UK 
model following a survey of 
international best practices.  
The MTI emphasised that the 
competition law regime should 
best serve Singapore’s 
economic interests, while 
keeping regulatory costs low. 
 
It is also interesting to note that 
Hong Kong does not intend to 
introduce merger control 
provisions at the start of its 
competition law regime. This 
mirrors the European 
experience, where the EC 
Merger Regulations only came 
into force in 1990, more than 
three decades after the original 
prohibitions against abuse of 
dominance and anti-
competitive agreements were 
promulgated in 1958.  In the 
EC, member states initially 
opposed the introduction of 
merger control, as it was 
believed that concentrating 
economic power through 
mergers would further the 
economic objectives of the EC 
by allowing economies of 
scale. 
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The test under the Competition 
Act is slightly different – 
mergers and acquisitions are 
prohibited if they are likely to 
cause a “substantial lessening 
of competition” within the 
relevant market in Singapore. 
 
Merger notification is 
voluntary, but CCS 
encourages parties to consider 
notification if they exceed 
these indicative thresholds: 
 
- merged entity will have 

40% or more market 
share; or 

 
- merged entity will have 20 

to 40% market share and 
post-merger CR3 is 70% 
or more. 
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The Competition Act does not 
provide private individuals or 
entities with the right to 
commence competition 
litigation in the Singapore 
courts.  
 
However private parties (e.g. 
consumers, business 
competitors, etc) are entitled 
to file a complaint with the 
CCS which may then decide 
to commence an 
investigation.  
 
After the CCS has determined 
that there has been an 
infringement of the 
Competition Act, any person 
who has suffered loss or 
damage directly as a result of 
the infringement has a right to 
commence an action for 
damages under Section 86 of 
the Competition Act.  
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International Air Cargo Cartel Prosecutions 
�
British Airways Fined in Canada for Price-Fixing 
 
·  On 30 October 2009, British Airways was fined C$4.5 million 

(about S$6.1 million) after pleading guilty to participating in an 
international air cargo cartel by fixing the prices of surcharges 
on international air cargo on routes originating from Canada 
between 2002 and 2006.  

 
The Canadian Competition Bureau (CCB) announced that 
British Airways had benefited from cooperating under the 
CCB’s leniency programme. The programme gives parties an 
incentive to cooperate with the CCB’s investigations and 
prosecution of other alleged cartel members.  
 
This brings the total fines in the CCB’s air cargo inquiry to 
more than C$14.6 million (about S$20 million). Air France, 
KLM, Martinair and Qantas Airways having already previously 
pleaded guilty and been fined.  
 
The CCB continues its investigations in the alleged 
participation of other air cargo carriers as Canada steps up its 
enforcement of its Competition Act. Under recent 
amendments, cartel participants will be liable to a maximum 
penalty of C$25 million (about S$33.4 million), or imprisonment 
for up to 14 years, or a combination of both.  

 
 

�� � � � � 	 / �
 
 # � �
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·  Under the CCS’ leniency 

programme, the 1st 
undertaking to provide 
CCS with evidence of the 
cartel activity before an 
investigation has 
commenced may receive 
total immunity.  

 
·  After an investigation has 

commenced, the 1st 
undertaking to provide 
CCS with evidence may 
still qualify for total 
immunity if CCS has not 
gathered sufficient 
investigation to issue a 
proposed infringement 
decision. Subsequent 
leniency applicants may 
receive up to 50% 
reduction in the financial 
penalty.  
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Thai Airways accused of Price-Fixing in Australia 
 
·  On 28 October 2009, the Australian Competition and 

Consumer Commission (ACCC) commenced legal 
proceedings against Thai Airways for participating in an 
international air cargo cartel.  

 
Thai Airways is the 11th carrier to be prosecuted by the ACCC. 
The ACCC alleges that the carriers had agreements or 
understandings to fix the prices of fuel and security surcharges 
on cargo originating from Singapore, Indonesia, Hong Kong 
and Thailand.  
 
To date, the Federal Court of Australia has already fined 
Qantas Airways, British Airways, Air France, KLM, Martinair 
and Cargolux a total of A$41 million (about S$52.7 million). 
Proceedings against Singapore Airlines, Cathay Pacific, 
Emirates and PT Garuda Indonesia Ltd have also been 
instituted. The ACCC continues to investigate other airlines 
and expects to bring further action within the next few months.  

�
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 �
 
·  Section 69 of the 

Competition Act provides 
that the CCS may impose 
a penalty on parties that 
infringe the Section 34 
Prohibition on anti-
competitive agreements 
where the infringement 
was intentionally or 
negligently committed. 

 
·  The CCS Guidelines on 

Enforcement state that 
an undertaking commits 
an infringement 
intentionally if it was 
aware, or could not have 
been unaware, that its 
agreement or conduct 
would have the effect of 
restricting competition. 
The guidelines further 
state that an infringement 
is committed negligently if 
an undertaking ought to 
have known that its 
agreement or conduct 
would result in a 
restriction of competition.  
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�
New Zealand Commerce Commission & Visa Reach 
Settlement 
�
·  In August 2009, the New Zealand Commerce Commission 

announced that it had signed an agreement with Visa, settling 
the Commission’s claims against Visa in relation to its credit 
card interchange fees. The rules of the Visa scheme allegedly 
breached the restrictive trade practices provisions of the 
Commerce Act. 

 
Interchange fees are essentially fees that merchants’ banks 
pay to cardholders’ banks to process credit card transactions. 
The merchants’ banks take this cost element on board in 
setting their prices to merchants who accept credit cards. 
Under one of the Visa scheme rules challenged in the 
Commission’s proceeding, these merchants are not allowed to 
recover the cost from customers who pay by Visa credit cards. 
They have to average out the cost of that fee across all of their 
sales. This increases the price of every item or service sold by 
them. All customers of these merchants bear that price 
increase, regardless of whether the customer pays by credit 
card, cash, EFTPOS or any other payment method. 
 
Visa has agreed to modify its interchange fee scheme as it 
applies to New Zealand: 
 
o Cardholders’ banks will now be able to individually set the 

interchange rates that will apply to transactions using their 
credit cards, subject to maximum rates determined by 
Visa. These rates will be publicly available. 

 
o Merchants will no longer be prevented from applying 

surcharges to payments made by credit cards. Merchants 
may encourage customers to pay by other means. 

 
o Non-bank organisations or companies are permitted to join 

the Visa network if they meet relevant financial and 
prudential criteria. 

 
The Commission will be seeking leave to discontinue its 
proceedings against Visa in the High Court. 
 
On 24 August 2009, the Commission and MasterCard had also 
agreed to resolve the Commission’s claims on substantially the 
same basis as the Commission’s settlement with Visa. 
�
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 �
 
In January 2006, Drew & 
Napier LLC assisted Visa in 
seeking a decision from the 
CCS that its interchange fee 
scheme does not infringe the 
Section 34 prohibition, or in the 
alternative, that it meets the 
net economic benefit exclusion 
criteria set out under the Third 
Schedule to the Competition 
Act. The decision is pending. 
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Under Section 64 of the 
Competition Act, the CCS has 
the power to authorise its 
officers to conduct 
unannounced (dawn) raids at 
the premises of parties 
reasonably suspected of 
infringing the competition law 
prohibitions. The surprise 
element of these raids enables 
the CCS to gather 
incriminating evidence without 
giving cartel members the 
opportunity to destroy such 
evidence.  
 
The CCS has conducted 
several dawn raids in 
Singapore, including the raids 
leading to the infringement 
decisions against the 
pestbusters cartel and the 
express bus operators.  
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A merger cleared in an 
overseas jurisdiction will not 
automatically receive 
clearance from the CCS in 
Singapore. This is because the 
CCS will review competition 
concerns specific to 
Singapore’s context. In 
determining whether a merger 
situation is likely to result in a 
substantial lessening of 
competition within any market 
in Singapore for goods and 
services, the CCS will require 
Singapore-specific information 
and data in its assessment. 
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Section 88 of the Competition 
Act empowers the CCS, with 
the approval of the Minister for 
Trade and Industry, to enter 
cooperation agreements with 
foreign competition authorities.  
 
While it appears that CCS has 
not entered into formal 
cooperation agreements with 
foreign competition authorities, 
it has been working closely 
with many of them, in 
particular, the US and 
European authorities.  
 
In the context of mergers, the 
CCS has stated in its decision 
on the Thomson/Reuters 
merger that where the merger 
parties have offered 
commitments overseas (for 
example, to the US 
Department of Justice and the 
EC), such commitments may 
be taken into consideration by 
the CCS when determining the 
competitive impact of the 
merger in Singapore.  
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The CCS has stated in its 
Guidelines on the Treatment of 
Intellectual Property Rights 
that the ownership of IPRs 
does not necessarily create a 
dominant position. The 
legitimate exercise of an IPR 
by a dominant undertaking is 
not usually an abuse and the 
CCS will not usually compel IP 
owners to license the use of 
their IPRs. However, a refusal 
to license the use of an IPR 
may exceptionally be abusive 
if the IPR relates to an 
essential facility (i.e. where 
there are no substitutes and 
the facility is indispensible to 
the activity in question).  
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As this matter continues to 
unfold in the US and in 
Europe, interested parties 
should keep a close watch 
given Singapore’s status as 
a pharmaceuticals and 
biotechnology hub. It will be 
interesting to see whether 
the CCS would adopt a 
robust position as in the US 
and prohibit such reverse 
payment settlements in 
Singapore, unless there are 
clear efficiencies arguments. 
 
 



�
�
�

� � � � � � �� � 	 
 � �  � � � � 	 � �

� � � � � � � � � � � 
 � 	 � � 
 � 
 
 � � � � � � � 	 � � � � �  
 

  

�
�
�
�
�
� �
�
�
�
�
�
�
�
� �
�
�
� �
�

�
8&� �� �
 � 	 � �� � �=
 	 -$ / 
 �%�� 
 	 � 
 	 �# �� %�� � � � �� �� � � �
 
·  � � � � ! � �&� � � � � �� � � � � � � � � � � 
	 	 
� � �4� � � 5� � � � � � � � � � � � � �<G�+ � � � � � � �

7889� � � � � � 
� � � � � � � �� � � � � � * � 
Q� � � "� � 1	 � 
 � � 
 � 	 � � � ! � EA6� � 
��
� � �
� � ?� 
	 
� 
� � � � � � �  � � � �� � � � � � � � � � 	 
	 � � � � 	 
� � 
� 
� � � � � � 
� � 	 � 
� � � � 	 � �  �
�  � � � � � � � 
 � � 	 � � � � � � � � 
 � � 
� 
� � � 
� � � � �� 

 �� � ! � � � � � - � � 	 � � � � � � � 
� � ��

 � � � � � � � � � 
� � �	 �� � � �� � � � 
� � 	 ��
�
� � � �&� � � � � � � � � � � �� � � � � � � � � � � � � � 
 � � 
 � 	 � � � � � ?� 
	 
� 
� � � � 
� � � � � � � � 
	 � �
� � � 
� � � 
 � � 
� 
� � � � � � � � � � 	 � 
� � � �  � � � � � � � 
 � � � � � � � � � 
� � �	 � � � � - � � 	 ��
/ � � � � � � �� 
� � � � � � � � � � � � � � � � � � � ?� 
	 
� 
� � � � � � �� � � � � � � � � � � � � � � � � � �
� � � � � � � � � � 	 � 
 
 �
� � 	 � 
� � � � � � � � 
� � �� � � � �� � � 
 � � � � � � 	 � � � � - � � 	 �� �� � � 
� � �
� � � � � 
� � � 
� � 	 � � � � � � � � � � � � � 
� � �� � � � �� � $� � � � � � � � 	 � � � � 	 � � 
� � � �
� 
� � � �
� 
 � 
� � 	 ���

�
* � 
Q� � � � � � � �  � � � � � � � � � � � � � � � � � � � 	 � ��� � � �� � � � � �  � � � :	 � &� � � � , � � � � �
! �� �� � � 
� � �� � � � �� � � � � 	 
� � 	 	 � � � � 
� 	 � � 
� � �� 3� � � � 
� � � � �� %�	 � �� * � 
Q� � � � 
���
� � � � � � � 
� 	 � � >� �� 	 
� � � � 
	 � � 
� � � 
� � � � 
� � � 	 � � � � � � � � � � 	 � � � � 
 � � � � � � 
 � � � � � � �
� � �R
� � � � �� �%���� � � �� � � � � � � � � � � � �� � �� � � �
 � � � � � � ���
�
� � � � � � � �� � � 	 � � � � � � � 
 
 � � � � � � �  � � � � � ( � � � 
 � � � � � � � � 
	 	 
� � ��
%� 	 � � � �
� 1	 � � � � 
 � � 
� 
� � � � � � � � � � 	 � � � � � � � � � 
	 	 
� � � � � � � � � 
� � 1	 �
) 
� 
	 � �  � � � � � � � � � � � � �� � � � �&� � 1	 � � 
� � 	 � 
� � � � � � � ?� � 	 � � � 
� � � � 	 � � � � � � � � �
� � � �( � � � 
 � � � �� � � � 
	 	 
� � ��
�

 
�

 

�� �� �� � � � � 	 
 �
�
When reviewing a merger, 
the CCS may choose to (a) 
allow the merger 
unconditionally; (b) disallow 
the merger entirely; or (c) 
allow the merger with 
conditions. 
 
To expedite the merger 
clearance process, merging 
parties may take the initiative 
to propose commitments to 
address obvious competition 
concerns raised by their 
merger situation. These 
commitments should aim at 
preventing or remedying the 
adverse effects to competition 
without giving rise to new 
competition concerns or 
require substantial monitoring 
by the CCS.  
 
For more information, please 
refer to Drew & Napier LLC’s 
Practical Guide to Merger 
Control 
http://www.drewnapier.com/p
ublications/MergerControlSG. 
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Pursuant to Section 86 of the 
Competition Act, any person 
who suffers loss or damage 
directly as a result of an 
infringement of the Section 
34, Section 47 or Section 54 
prohibitions has rights of 
private action against any 
undertaking which is (or 
which has at the material 
time been) a party to 
such infringement. However, 
private action may only be 
commenced after an 
infringement decision has 
been made by the CCS, and 
in the event that the decision 
is subject to an appeal, upon 
the expiry of the appeal 
period or upon the 
determination of the appeal. 
Aggrieved parties have two 
years from the time of CCS’ 
decision or the determination 
of the appeal (whichever is 
later) to take such private 
action. 
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Section 86 the Singapore 
Competition Act was drafted 
based on Section 47A of the 
UK Competition Act 1998. 
Similar to Section 47A, UK’s 
Section 86 gives private 
parties a right of action for 
relief in civil proceedings 
when they have suffered loss 
or damage directly as a 
result of an undertaking’s 
abuse of dominant position.  
 
This right of private action 
can only be exercised after 
the CCS has determined 
there is an infringement of 
the Competition Act, and in 
the case where the decision 
is subject to appeal, only 
upon expiry of the appeal 
period or determination of 
the appeal. Section 86(6) 
further stipulates that no 
private action “may be 
brought after the end of 2 
years after the relevant 
appeal period”.  
 
To date, no claim for 
damages by private parties 
in the local courts has been 
reported.  
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On 3 November 2009, the 
CCS imposed fines totalling 
S$1.69 million on 16 coach 
operators and their trade 
association, the Express Bus 
Agencies Association (the 
EBAA), for engaging in 
price-fixing of coach tickets.  
See the Singapore 
Competition Law Watch 
above for details. 
 
Following an application for 
decision by the Singapore 
Medical Council on 5 
February 2009, the CCS is 
also currently considering 
whether the SMA Guidelines 
on Fees for Doctors in 
Private Practice in Singapore 
(the GOF) infringes Section 
34 of the Competition Act.  
The GOF recommends a 
range of fees (i.e. 
consultation fees, medicine 
fees, prescription fees, 
medical report fees, surgical 
fees, and doctor’s court 
appearance fees) for 
medical services and 
procedures.  
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Under the Third Schedule of 
the Competition Act, 
contracts for the exclusive 
rights to broadcast premium 
content are excluded from 
the operation of the Section 
34 and 47 prohibitions.  
Instead, such contracts fall 
under the purview of the 
Media Development 
Authority of Singapore and 
the Media Market Conduct 
Code. 
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