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ENGLISH HIGH COURT SUGGESTS THAT ISSUERS’ PUBLIC
ANNOUNCEMENTS MAY BE PROTECTED BY QUALIFIED
PRIVILEGE

Stuart Bray v Deutsche Bank AG [2008] EWHC 1263 (QB)
Executive Summary

A recent English High Court decision has suggested that defamatory
statements contained in an announcement of a public listed company may be
protected by qualified privilege if the statements were published in
circumstances so as to comply with the disclosure requirements of a
securities exchange. The decision also suggests that inaccuracy does not
defeat the privilege, and that the privilege is not lost with the mere passage of
time.

{Note: The question of any possible illegality in publishing false statements
was not considered by the court because the issue was not pleaded.}

Relevant Background

In March 2006, Deutsche Bank AG (the "Bank") issued a public
announcement (the “Announcement”) reporting adjustments to its 2005
preliminary results.

A former employee (the “Claimant”) brought a libel action against the Bank,
alleging that he had been defamed in one of the statements contained in the
Announcement.

The Bank refuted the Claimant’s allegations. The Bank also sought summary

judgment on the claim in libel, on the ground that the Announcement had
been published on an occasion of qualified privilege.

Decision

The English High Court ordered summary judgment against the Claimant on
the issue of qualified privilege in the action for libel.
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under the US Securities and Exchange Act 1934 and the New York Stock Exchange Listed
Company Manual Rules (the “NYSE Rules”). It was common ground that the Bank was obliged by
New York law to publicly disclose the increased legal provisions in the Announcement. The NYSE
Rules also required the release of information that might reasonably be expected to materially
affect the market for the Bank’s securities. The NYSE Rules further prescribed a procedure for the
public release of information, which included dissemination to the public press and immediate
publication to news organisations.

In light of the above, the court accepted the Bank’s submission that the Announcement was
protected by qualified privilege at common law. That is, the Bank had “a legal social or moral duty
to publish [the] information and the recipients [had] a corresponding and legitimate interest in
receiving it”.

{Note: The Claimant alleged that the Announcement contained inaccuracies. The Bank disagreed.
The court approached the issue on the assumption that the Announcement was inaccurate. The
court, in any event, held that inaccuracy does not defeat the qualified privilege asserted by the
Bank. Only bad faith would defeat the privilege.}

The privilege cannot be lost by mere passage of time

The Claimant contended that the qualified privilege asserted by the Bank had expired by the mere
passage of time. There could be no privilege beyond the date when the adjustment to which the
Announcement related had been made and the Bank's final financial statements and auditor's
report prepared and published, ie. the last week of March 2006.

Accordingly, the Claimant submitted that the publication of the Announcement in its original
unqualified form following notification of the Claimant’s complaint on 31 January 2007 was not
protected by qualified privilege. This point arose because the English common law recognises that
each “publication” (in the sense used in the law of libel) gives rise to a separate tort or cause of
action. It was the Claimant’s case that every time a person accessed the Announcement from the
electronic archives on the Bank’s websites, a “publication” occurred.

The court rejected the Claimant’s argument as “unworkable”. If the privilege in respect of such
press publications could be lost by the mere passage of time, the consequences would be “far
reaching”:

“... the back copies of newspapers held in libraries and websites would have to
be regularly reviewed and edited. But there would no way for the holder of the
information to know when or in what form the editing was required.

It is hard to see how the keeper of a library or database can guard against the
risk of liability for defamation where there is a publication of a statement written at
a time when it was protected by common law privilege (of the reciprocal duty and
interest type), but where the same reciprocal duty and interest may not subsist at
some subsequent date upon which the document is read by a new reader”.
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The court held that the mere passage of time is not capable in law of resulting in the loss of
qualified privilege at common law if the privilege existed at the time the statement was first
published.

Comment

This decision gives some comfort to listed companies that the public statements they are required
by law to make in relation to their affairs are protected by qualified privilege. However, while
inaccuracies in the statements do not by themselves defeat the privilege, this does not mean
companies can dispense with the need to check their facts. Over and above the regulatory
obligations not to mislead the public, any failure to check facts before issuing statements may
amount to reckless conduct, which would defeat the privilege.

Further, the case does not go so far as to say that a statement once privileged will always remain
privileged. In particular, it is arguable that once it has been brought to the attention of a party that
a published statement contains falsehoods or inaccuracies, it would be reckless for that party to
continue republishing that statement without qualification. While the court sensibly observed that
it would be unworkable to expect “the keeper of a library or database” to regularly review or edit
the information it maintains, the same may not apply to the original publisher or parties who
continue to actively publish the statement. In this regard, the court did not appear to specifically
address the issue of whether the Bank could continue maintaining the Announcement on its
website without qualification after its attention had been drawn to inaccuracies in the same.

If you would like more information about this case or wish to discuss how it may potentially affect
you or your business, please feel free to contact the dispute resolution lawyers in Drew & Napier
LLC (please refer to the Directors’ Profiles on our website), or:

Hri Kumar, SC

Director (Litigation & Dispute Resolution)
T: +65 6531 2522

E: hri.kumar@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication
should be treated as specific professional legal advice concerning any particular business, operational or other situations with
which you might be faced. Drew & Napier LLC accepts no liability for, and does not guarantee the accuracy of, the information
contained in this publication, and does not accept any liability for any loss or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING/GENERAL FINANCE
David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

BIOMEDICAL SCIENCES
Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

COMPETITION LAW

Cavinder Bull, SC (contentious)
T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

OTHER OFFICES
Shanghai Office
#2501 Office Tower
Bund Center

222 Yan An Road East
Shanghai 200002
China

T +86 21 6335 1628

F +86 21 6335 0638 F +603 2162 2804

E china@drewnapier.com E drewmark@tm.net

(Malaysia) Sdn Bhd
9th floor

148 Jalan Ampang

Drewmarks Patents & Designs

Bangunan Getah Asli (Menara)

50450 Kuala Lumpur, Malaysia
T +603 2162 2522/2162 2529

CORPORATE

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Yeo Wee Kiong
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F +65 6535 4864

E weekiong.yeo@drewnapier.com

CORPORATE INSOLVENCY &
RESTRUCTURING

Sushil Nair

T +65 6531 2410

F +65 6533 9029

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 6531 4156

F +65 6533 9029

E manoj.sandra@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT, REIT & PRIVATE
EQUITY

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

TELECOMMUNICATIONS, MEDIA &
TECHNOLOGY

Lim Chong Kin

T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

PT Drewmarks Konsultama
Correspondence address:

20 Raffles Place

#17-00 Ocean Towers
Singapore 048620

T +65 6531 2503/6531 2504
F +65 6533 0694

E ip@drewnapier.com

.my

INSURANCE & REINSURANCE
Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

INTELLECTUAL PROPERTY
Morris John (Patents)

T +65 6531 2503

F +65 6533 0694

E mj@drewnapier.com

Dedar Singh Gill (Trade Marks)
T +65 6531 2507
F +65 6533 0694
E dedar.singh@drewnapier.com

LITIGATION & DISPUTE
RESOLUTION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

PROJECT FINANCE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

PROPERTY

Chua Bee Lan

T +65 6531 2302

F +65 6535 1952

E chua.beelan@drewnapier.com

SHIPPING & INTERNATIONAL
TRADE

lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX, TRUSTS, ESTATE
PLANNING & PROBATE
Teoh Lian Ee

T +65 6531 2248

F +65 6535 4864

E lianee.teoh@drewnapier.com

TRANSNATIONAL & CROSS-
BORDER WORK

Julian Kwek

T +65 6531 2485

F +65 6533 9029

E julian.kwek@drewnapier.com

DrewCorp Services Pte Ltd

20 Raffles Place

#09-01 Ocean Towers

Singapore 048620

ROC No. 200102492H

T +65 6531 2266

F +65 6533 1542/6533 7649

E services@drewcorpservices.com

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier
LLC accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive
study of the subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.
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