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Singapore Court of Appeal Lays Down Single Test for Establishing
Duty of Care in Negligence

Spandeck Engineering (S) Pte Ltd v Defence Science & Technology Agency
[2007] SGCA 37

Executive Summary

The Singapore Court of Appeal has ruled that a single test should be applied to
determine the existence of a duty of care in the tort of negligence, regardless of
the nature of the damage sustained by the claimant (ie. pure economic loss or
physical damage). This test is based on a two-stage approach comprising of,
first, proximity and, second, policy considerations.

Background

The appellant, Spandeck Engineering (S) Pte Ltd (the “Appellant”), had been
appointed to redevelop a medical facility at Nee Soon Army Camp (the “Project”)
pursuant to a tender exercise conducted by the Government of Singapore. The
Government of Singapore and the Appellant entered into a contract (the
“Contract”) in respect of the Project. The Defence Science & Technology Agency
(the “Respondent”) was appointed the superintendent officer of the Project.

In the course of the Project, the Appellant claimed that it discovered numerous
discrepancies that allegedly led to the under-certification of the progress
payments made to the Appellant. The Appellant also ran into cashflow difficulties.
The Contract was eventually novated to another contractor.

At the time of the novation, the Appellant had only completed about half of the
Contract work. In the ordinary course of events, the Appellant would have been
paid a full lump sum at the end of the Project and would have been entitled to
submit for certification any claim for works previously uncertified. However, the
Appellant lost this right when it novated the Contract to the new contractor. The
Appellant accordingly claimed against the Respondent in tort to recover its
alleged losses.
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The trial judge dismissed the Appellant’s claim, holding that the Respondent did not owe the Appellant
a duty of care to avoid causing the latter to suffer pure economic loss through its negligent conduct.

The Appellant appealed against the trial judge’s decision.

The Court of Appeal’s Decision

The Court of Appeal dismissed the appeal. While the Court of Appeal agreed that no legal duty of care
arose on the facts of the case, the basis on which it reached this decision differed from that of the trial
judge.

We turn now to examine the principles laid down by the Court of Appeal in respect of establishing a
duty of care in a claim for negligence.

A single test to establish a duty of care in all claims

A survey of the state of the law in England and Singapore confirmed that the courts in both jurisdictions
applied different tests to different types of damages claimed (eg. pure economic loss vs. physical
damage). In England, even within the rubric of physical damage, there is confusion as regards which
of three possible tests is applicable to determine a duty of care.

The Court of Appeal concluded that Singapore courts should cease adopting different tests for damage
arising from different situations. A single test should be applied to determine the existence of a duty of
care for all claims of negligence regardless of the nature of the damage caused. In delivering the
written judgment of the court, Chan Sek Keong CJ said:

“[IIn our view, a single test is preferable in order to determine the imposition of a duty of
care in all claims arising out of negligence, irrespective of the type of damages claimed,
and this should include claims for pure economic loss, whether they arise from
negligent misstatements or acts/omissions. In cases of physical damage, there is
usually no difficulty with regard to a control mechanism to prevent indeterminate liability.
However, the adoption of a single test would serve to constrain liability even in those
extremely rare cases where physical damage might possibly result in indeterminate
liability. It may well be that there are policy considerations in restricting recovery for
pure economic loss in certain situations, but this in itself does not make it necessary for
a wholly different approach in the form of a separate test altogether ... Ultimately, a
single test to determine the existence of a duty of care for all claims of negligence would
do well to eliminate the perception that there are, at once, two or more tests which are
equally applicable.”

The applicable test in Singapore
The single test to be applied in Singapore is, in essence, a two-stage test comprising of first, proximity
and second, policy considerations. The application of the test is to be preceded by the preliminary

requirement of factual foreseeability.

Factual foreseeability refers to the threshold requirement of reasonable foreseeability from a factual
perspective. Unless this element is fulfilled, the claim will not even get off the ground.

Proximity refers to the sufficient legal proximity that must exist between the claimant and defendant for
a duty of care to arise. This concept includes physical, circumstantial and causal proximity and also
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embraces the twin criteria of voluntary assumption of responsibility and reliance, where the facts
support them, as essential factors in meeting the test of proximity.

Once the elements of factual foreseeability and proximity are fulfilled, a prima facie duty of care arises.
Policy considerations should then be applied to the factual matrix to determine whether or not the duty
of care should be negated.

Comment

Following this decision, there is now a divergence between Singapore and England in the test to be
applied in determining the duty of care in negligence claims. This marks a development of the
jurisprudence in Singapore with respect to the duty of care in negligence, and cases and
commentaries from other Commonwealth countries must now be read and applied with greater care.
There will also be some uncertainty in this area of the law in Singapore as this new test continues to
be developed and applied. In light of the above, businesses and individuals should seek professional
legal advice, rather than rely on existing legal precedents and authorities, when faced with negligence
claims where the existence of a duty of care is an issue.

If you would like more information about this case or wish to discuss how it may potentially affect you
or your business, please feel free to contact the dispute resolution lawyers in Drew & Napier LLC
(please refer to the Directors’ Profiles on our website), or either of the following lawyers:

Cavinder Bull

Director (Litigation & Dispute Resolution)
T: +65 6531 2416

E: cavinder.bull@drewnapier.com

Chia Voon Jiet

Senior Associate (Litigation & Dispute Resolution)
T: +65 6531 2397

E: voonijiet.chia@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication should be treated as
specific professional legal advice concerning any particular business, operational or other situations with which you might be faced. Drew & Napier LLC
accepts no liability for, and does not guarantee the accuracy of, the information contained in this publication, and does not accept any liability for any loss
or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING/GENERAL FINANCE
David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

BIOMEDICAL SCIENCES

Lim Wee Hann

T +65 6531 2244

F +65 6535 4864

E weehann.lim@drewnapier.com

Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4864

E boonann.sin@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +86 21 6335 1628

F +86 21 6335 0638

E david.chin@drewnapier.com

COMPETITION LAW

Andrew Ong (non-contentious)
T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

Cavinder Bull (contentious)

T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

CORPORATE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

OTHER OFFICES
Shanghai Office
#2501 Office Tower
Bund Center

222 Yan An Road East
Shanghai 200002
China

T +86 21 6335 1628

F +86 21 6335 0638 F +603 2162 2804

E china@drewnapier.com E drewmark@tm.net

(Malaysia) Sdn Bhd
9th floor

148 Jalan Ampang

Drewmarks Patents & Designs

Bangunan Getah Asli (Menara)

50450 Kuala Lumpur, Malaysia
T +603 2162 2522/2162 2529

CORPORATE INSOLVENCY &
RESTRUCTURING

Sushil Nair

T +65 6531 2410

F +65 6532 7149

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 65314156

F +65 65327149

E manoj.sandrasegara@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC (contentious)
T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

Andrew Ong (non-contentious)
T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT, REIT & PRIVATE
EQUITY

Petrus Huang

T +65 6531 2208

F +65 6533 0694

E petrus.huang@drewnapier.com

Evelyn Wee

T +65 6531 2260

F +65 6535 4864

E evelyn.wee@drewnapier.com

INFO-COMMUNICATIONS, MEDIA &
TECHNOLOGY

Andrew Ong

T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

Lim Chong Kin

T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

PT Drewmarks Konsultama
Correspondence address:

20 Raffles Place

#17-00 Ocean Towers
Singapore 048620

T +65 6531 2503/6531 2504
F +65 6533 0694

E ip@drewnapier.com

.my

INSURANCE & REINSURANCE
Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

INTELLECTUAL PROPERTY
Morris John (Patents)

T +65 6531 2503

F +65 6533 0694

E mj@drewnapier.com

Dedar Singh Gill (Trade Marks)
T +65 6531 2507
F +65 6533 0694
E dedar.singh@drewnapier.com

LITIGATION & DISPUTE
RESOLUTION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 3591

E jimmy.yim@drewnapier.com

PROJECT FINANCE

Christina Ng

T +65 6531 2250

F +65 6535 4864

E christina.ng@drewnapier.com

PROPERTY

Chua Bee Lan

T +65 6531 2302

F +65 6535 1952

E beelan.chua@drewnapier.com

SHIPPING & INTERNATIONAL
TRADE

lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX, TRUSTS, ESTATE
PLANNING & PROBATE
Teoh Lian Ee

T +65 6531 2248

F +65 6535 4864

E lianee.teoh@drewnapier.com

TRANSNATIONAL & CROSS-
BORDER WORK

Christina Ng

T +65 6531 2250

F +65 6535 4864

E christina.ng@drewnapier.com

DrewCorp Services Pte Ltd

20 Raffles Place

#09-01 Ocean Towers

Singapore 048620

ROC No. 200102492H

T +65 6531 2266

F +65 6533 1542/6533 7649

E services@drewcorpservices.com

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written
approval. Drew & Napier LLC accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics
and is not intended to be a comprehensive study of the subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.
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