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COMPETITION COMMISSION OF SINGAPORE PUBLISHES
REVISED GUIDELINES ON LENIENCY

The Competition Commission of Singapore (the “CCS”) has gazetted its
revised “Guidelines on Lenient Treatment for Undertakings Coming
Forward with Information on Cartel Activity Cases” (“Revised Leniency
Guidelines”) on 8 January 2009. The Revised Leniency Guidelines came
into effect yesterday.

The Revised Leniency Guidelines were released following the conclusion of
a month-long public consultation held last year to consider the addition of
a “Marker System” and a “Leniency Plus System” to the existing leniency
programme. These two schemes were introduced to enhance the
effectiveness of the CCS’ enforcement action against cartels, as part of
its efforts to protect the competitive process for the ultimate benefit of
the consumers. A brief description of the two schemes is set out below.

Based on submissions made by interested parties during the public
consultation, two minor additional amendments were made to provide
clarity to the Revised Leniency Guidelines.

Marker System

Under the current leniency programme, the first applicant for leniency will
need to meet the evidential threshold before qualifying for total immunity
or a reduction of up to 100 percent of the financial penalty. The Marker
System was introduced to preserve the position of the first applicant; it
gives the applicant a time frame to meet the evidentiary threshold. Under
the revised leniency programme, the CCS will preserve the position of the
first applicant within the specified period, even where a second leniency
applicant meets all the evidentiary thresholds before the first applicant.

Leniency Plus System
The Leniency Plus System is designed to encourage cartel members who

are under investigation for a cartel activity to provide information on its
involvement in a separate cartel. It is not necessary for the undertaking to
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The CCS’ Responses and Clarifications to Issues Raised During Public Consultation
Purpose of initial contact (paragraph 5.3 of Revised Leniency Guidelines)

In response to queries on the purpose of the anonymous initial contact with or “feelers” to
the CCS, the CCS clarified that the intent of these meetings was to allow potential leniency
applicants to anonymously ascertain if they qualified for leniency. The revised leniency
guidelines have been amended to reflect this intent. However should the applicant want to
secure a marker or proceed with a formal leniency application, it must disclose its name to
the CCS.

Discretionary grant of marker (paragraph 5.9 of Revised Leniency Guidelines)

During the consultation, it was highlighted that the discretionary nature of the marker was
undesirable, given that international experience suggests that “certainty of application is a
condition for effectiveness”. The exercise of discretion could potentially undermine the
marker system as potential whistle-blowers would be deterred by the prospect of self-
incrimination without certainty of being granted a marker. The CCS was urged to set out
firm assessment criteria for the grant of a marker if it still wished to require applicants to
justify requests for a marker (similar to the position taken by the European Commission).

In response, the CCS clarified that, while it will still retain discretion over the grant of a
marker, it expects the grant to be “the norm rather than the exception”. The Revised
Leniency Guidelines have been amended to reflect this.

What happens to information provided if the application for a marker fails?

The CCS clarified, in response to this query, that all information submitted will be returned. In
addition, the CCS stated that it would not make use of or disclose the information to private
parties, foreign competition authorities or foreign courts, except within the bounds of the
law. However, the CCS highlighted that this will not preclude it from gathering evidence
against the cartel in question through its own independent investigations.

Can the first—in-line lose its place in the queue?

It was highlighted that the CCS’ intention to re-examine the need for the remaining time
granted to the first applicant to perfect the marker whenever a second undertaking applies for
leniency and satisfies all conditions suggests that the marker may potentially be lost during
the timeframe allocated to the first applicant. This ambiguity reduced the attractiveness of
the marker system, given that an applicant faced the possibility of being “queue-jumped”.

The CCS clarified that paragraph 5.6 of the Revised Leniency Guidelines makes it clear that
the first-in-line will not lose his position within the specified timeframe even if a subsequent
applicant satisfies all conditions for perfecting the marker before the first applicant. By
retaining the flexibility of re-assessing the time granted to the first applicant, the CCS can
ensure that its investigations are not unnecessarily delayed by rogue applicants. This should
not be a cause of concern to genuine applicants.
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Quantification of the leniency plus credit

The CCS rejected calls for the quantification of the leniency plus credit (ie. reduction in
financial penalty) in respect of the first cartel at the point of perfecting the marker in respect
of the second cartel. The CCS explained that this is not practicable given that one of the
conditions for leniency plus is the continued cooperation with the CCS in the second cartel
investigation.

Further, to address the possibility that an applicant withdraws cooperation in the second
cartel investigation after receiving a reduction in financial penalty for the first cartel
infringement, the CCS indicated that it would retain the flexibility to either increase the
penalty for the second cartel infringement or “clawback” the amount reduced in the first
cartel. Ultimately, these measures are meant to prevent applicants from *“gaming” the
system; the CCS indicated that it would, in any event, adjust its procedures to suit the
circumstances.

If you wish to discuss how this topic may potentially affect you, please feel free to contact
the Competition Law Practice Group:

Cavinder Bull, SC Lim Chong Kin

Co-head, Competition Law Practice Group Co-head, Competition Law Practice Group
(Dispute Resolution) (Corporate Advisory and Transactions)

T: +6b5 65312416 T: +65 65314110

E: cavinder.bull@drewnapier.com E: chongkin.lim@drewnapier.com

Ng Ee Kia

Director (Competition Economics)
T: +6b5 65312274
E: eekia.ng@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication
should be treated as specific professional legal advice concerning any particular business, operational or other situations with
which you might be faced. Drew & Napier LLC accepts no liability for, and does not guarantee the accuracy of, the information
contained in this publication, and does not accept any liability for any loss or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

BIOMEDICAL SCIENCES
Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

COMPETITION LAW

Cavinder Bull, SC (contentious)
T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

CORPORATE

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

OTHER OFFICES
Shanghai Office
#2501 Office Tower

Bund Center

222 Yan An Road East
Shanghai 200002

China

T +86 21 6335 1628

F +86 21 6335 0638

E china@drewnapier.com

(Malaysia) Sdn Bhd
9th floor

148 Jalan Ampang

F +603 2162 2804

Drewmarks Patents & Designs

Bangunan Getah Asli (Menara)

50450 Kuala Lumpur, Malaysia
T +603 2162 2522/2162 2529

CORPORATE (cont'd)

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Yeo Wee Kiong

T +65 6531 2500

F +65 6535 4864

E weekiong.yeo@drewnapier.com

CORP INSOLVENCY & RESTRUCTURING
Sushil Nair

T +65 6531 2410

F +65 6533 9029

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 6531 4156

F +65 6533 9029

E manoj.sandra@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT, REIT & PRIVATE
EQUITY

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

INSURANCE & REINSURANCE
Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

IP

Morris John (Patents)
T +65 6531 2503

F +65 6533 0694

E mj@drewnapier.com

Dedar Singh Gill (Trade Marks)
T +65 6531 2507
F +65 6533 0694
E dedar.singh@drewnapier.com

PT Drewmarks Konsultama
Correspondence address:

20 Raffles Place

#17-00 Ocean Towers

Singapore 048620

T +65 6531 2503/6531 2504

F +65 6533 0694

E ip@drewnapier.com

E drewmark@tm.net.my

INT'L ARBITRATION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

LITIGATION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

PROJECT FINANCE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

PROPERTY

David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

SHIPPING & INT'L TRADE
lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX & PRIVATE CLIENT SERVICES
Ong Sim Ho

T +65 6531 2250

F +65 6535 4864

E simho.ong@drewnapier.com

T™MT

Lim Chong Kin

T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

TRANSNATIONAL & CROSS-
BORDER WORK

Julian Kwek

T +65 6531 2485

F +65 6533 9029

E julian.kwek@drewnapier.com

DrewCorp Services Pte Ltd
20 Raffles Place

#09-01 Ocean Towers

Singapore 048620

ROC No. 200102492H

T +65 6531 2266

F +65 6533 1542/6533 7649

E services@drewcorpservices.com

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier
LLC accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive
study of the subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.
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