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SCA EXAMINES RELATIONSHIP BETWEEN “ENTIRE
AGREEMENT” CLAUSES AND IMPLIED TERMS; NO IMPLIED
DUTY OF GOOD FAITH IN SINGAPORE

Ng Giap Hon v Westcomb Securities Pte Ltd & Ors [2009] SGCA 19

Executive Summary

The Singapore Court of Appeal has provided valuable guidance on the
relationship between “entire agreement” clauses and implied terms in
contracts. An “entire agreement” clause would arguably not, as a matter
of principle, exclude the implication of terms into a contract. In order for
an “entire agreement” clause to exclude implied terms, such effect must
be spelled out clearly and unambiguously in the clause itself.

The Court of Appeal also held that a general duty of good faith could not
be implied in law into contracts.

Background

A remisier and a stockbroking company (the “Company”) were parties to
an agency agreement (the “Agency Agreement”) by which the Company
authorised the remisier to trade and deal in securities and agreed to pay
the remisier commission on transactions dealt through him.

The remisier sued the Company in the High Court for commission due in
respect of placement shares in various initial public offerings allocated to
two clients of the Company. The remisier alleged that those clients were
in fact his clients. They would have opened their accounts with the
Company through him but for the “interception” by a director of the
Company of the account opening forms sent by the remisier to the clients.

The remisier argued, among other things, that the Company had breached
a “duty of good faith” which was implied into the Agency Agreement. He
also argued that the “entire agreement” clause in the Agency Agreement
did not preclude the implication of terms into that agreement. The “entire
agreement” clause in the Agency Agreement read as follows:
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The High Court declined to imply a term of good faith into the Agency Agreement. It took
the view that the Agency Agreement “embodied the entire agreement between the parties”,
in light of the “entire agreement” clause.

The remisier appealed against the High Court’s decision.

Issues before the Court of Appeal
The issues before the Court of Appeal included the following:

] whether the “entire agreement” clause in the Agency Agreement precluded the
implication of terms (such as the implied duty of good faith) into the Agency
Agreement; and

" if not, whether a duty of good faith could be implied in law into the Agency
Agreement.

The Court of Appeal’s Decision

1st Issue: Did the “entire agreement” clause preclude the implication of terms into the
contract?

The Court of Appeal observed that the effect of an “entire agreement” clause on the
implication of terms into the contract depends on the precise language of the “entire
agreement” clause in question as well as the nature of the implied terms relied upon.

On the facts of the case, the “entire agreement” clause in the Agency Agreement itself
contemplated the existence of implied terms in the contract.

However, even if the “entire agreement” clause does not deal with the issue of implied terms,
it is arguable that such a clause would not, as a matter of general principle, exclude the
implication of terms into the contract, for the following reasons:

(a) first, an implied term, by its very nature, would not have been in the parties’
contemplation when they entered into the contract;

(b) secondly, if a term is implied on a “broader” basis “in law” (as opposed to on a
“narrower” basis “in fact”), such a term would not have been in the parties’
contemplation given that a term implied “in law” (unlike a term which is implied “in
fact”) is not premised on the presumed intention of the contracting parties;

(c) thirdly, a term cannot be implied if it is inconsistent with an express term of the
contract; and
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(d) finally, where it is necessary to imply a term to make the express terms work, the
implied term may not be excluded by an “entire agreement” clause because it could be
said that the implied term is to be found in the document(s) forming part of the
contract.

That said, it is still possible for an “entire agreement” clause to exclude implied terms.
However, to do so, the “entire agreement” clause would have to express such effect in clear
and unambiguous language. Further, if the effect of the language used renders the “entire
agreement” clause, in substance, an exception clause, the “entire agreement” clause would
be subject to both the relevant common law constraints on exclusion clauses as well as the
Unfair Contract Terms Act.

2nd Issue: Could a duty of good faith be implied in law into the contract?
The Court of Appeal declined to imply a duty of good faith into the Agency Agreement.

The court did not endorse an implied duty of good faith in Singapore principally because the
theoretical foundations and structure of the doctrine of good faith are not yet settled. There
are differing views as to what it means and how it is to be applied. The doctrine of good
faith continues to be a fledgling one in the Commonwealth and until it matures, it would be
“inadvisable (to say the least) to even attempt to apply it in the practical sphere”.

Comment

This decision preserves and underscores the important role that implied terms play in contract
law. However, the Court of Appeal has kept such terms within the confines of established
common law tests. The rejection of a general duty of good faith is consistent with this
approach. To do otherwise would greatly increase the scope for “unwritten terms” to re-
define what parties to a written contract have agreed upon. The Court of Appeal’s stance
leaves contracting parties free to delineate their contractual rights and obligations and, if they
so wish, circumscribe them by the use of explicit and unequivocal language.

If you would like more information about this case or wish to discuss how it may potentially
affect you or your business, please feel free to contact the dispute resolution lawyers in Drew
& Napier LLC (please refer to the Directors’ Profiles on our website), or:

Cavinder Bull, SC

Director (Litigation & Dispute Resolution)
T: +65 65312416

E: cavinder.bull@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication
should be treated as specific professional legal advice concerning any particular business, operational or other situations with
which you might be faced. Drew & Napier LLC accepts no liability for, and does not guarantee the accuracy of, the information
contained in this publication, and does not accept any liability for any loss or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING/GENERAL FINANCE
David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

BIOMEDICAL SCIENCES
Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

COMPETITION LAW

Cavinder Bull, SC (contentious)
T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

CORPORATE

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

OTHER OFFICES

CORPORATE (cont’d)

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Yeo Wee Kiong

T +65 6531 2500

F +65 6535 4864

E weekiong.yeo@drewnapier.com

CORPORATE INSOLVENCY & RESTRUCTURING
Sushil Nair

T +65 6531 2410

F +65 6533 9029

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 6531 4156

F +65 6533 9029

E manoj.sandra@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT, REIT & PRIVATE EQUITY
Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

INSURANCE & REINSURANCE
Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

INTELLECTUAL PROPERTY
Morris John (Patents)

T +65 6531 2503

F +65 6533 0694

E mj@drewnapier.com

Dedar Singh Gill (Trade Marks)
T +65 6531 2507
F +65 6533 0694
E dedar.singh@drewnapier.com

INTERNATIONAL ARBITRATION
Davinder Singh, SC

T +65 6531 2403

F +65 6532 7149

E davinder.singh@drewnapier.com

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

LITIGATION

Davinder Singh, SC

T +65 6531 2403

F +65 6532 7149

E davinder.singh@drewnapier.com

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

PROJECT FINANCE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

PROPERTY

Zennifa Rahim

T +65 6531 2392

F +65 6535 1952

E zennifa.rahim@drewnapier.com

SHIPPING & INT'L TRADE
lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX & PRIVATE CLIENT SERVICES
Ong Sim Ho

T +65 6531 2250

F +65 6535 4864

E simho.ong@drewnapier.com

T™MT

Lim Chong Kin

T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

TRANSNATIONAL & CROSS-BORDER
WORK

Julian Kwek

T +65 6531 2485

F +65 6533 9029

E julian.kwek@drewnapier.com

PT Drewmarks Konsultama
Correspondence address:

20 Raffles Place

#17-00 Ocean Towers
Singapore 048620

T +65 6531 2503/6531 2504
F +65 6533 0694

E ip@drewnapier.com

Drewmarks Philippines Inc
Correspondence address:
20 Raffles Place

#17-00 Ocean Towers
Singapore 048620

T +65 6531 2503/6531 2504
F +65 6533 0694

E ip@drewnapier.com

DrewCorp Services Pte Ltd

20 Raffles Place

#09-01 Ocean Towers

Singapore 048620

ROC No. 200102492H

T +65 6531 2266

F +65 6533 1542/6533 7649

E services@drewcorpservices.com

Drewmarks Patents & Designs
(Malaysia) Sdn Bhd

9th floor

Bangunan Getah Asli (Menara)
148 Jalan Ampang

50450 Kuala Lumpur, Malaysia
T +603 2162 2522/2162 2529

F +603 2162 2804

E drewmark@tm.net.my

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier LLC
accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive study of the
subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.
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