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LATEST PRONOUNCEMENT ON WINDING UP APPLICATIONS
BNP Paribas v Jurong Shipyard Pte Ltd [2009] SGCA 11

The Court of Appeal has ruled that it may be an abuse of the court’s
process for a creditor to threaten winding up proceedings against a debtor
company which has offered to place the disputed sum in an escrow
account. The court also signalled that a statutory demand issued under
section 254(2)(a) of the Companies Act should inform the debtor company
that it can either pay the debt or secure or compound for it to the
creditor’s satisfaction.

Drew & Napier LLC successfully represented Jurong Shipyard Pte Ltd (the
“Respondent”) in the appeal.

Background

BNP Paribas (the “Appellant”) served a statutory demand on the
Respondent for payment of approximately US$50m (the “Alleged Debt”).
The Appellant threatened winding up proceedings against the Respondent,
despite the Respondent having offered to place in escrow sufficient funds
to cover the Alleged Debt to meet any judgment on the Appellant’s claim.

The Respondent obtained from the High Court an injunction restraining the
Appellant from commencing winding up proceedings. The Appellant
appealed to the Court of Appeal.
Decision of the Court of Appeal
The Court dismissed the appeal and held that any filing of a winding up
petition on the facts of this case would have constituted an abuse of the

winding up process.

Section 254 of the Companies Act

Section 254(1)(e) of the Companies Act permits the court to order the
winding up of a company if it is unable to pay its debts.
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The court held that the fact that the Respondent had offered to provide security showed that it
was not insolvent. The filing of a winding up petition would therefore amount to an abuse of
the court’s winding up jurisdiction. There was no legal basis for the Appellant to threaten to file
a petition against the Respondent. The Appellant should have, instead, commenced court
proceedings to recover the Alleged Debt.

Statutory Demand
The Appellant had issued a statutory demand in these terms:

“TAKE FURTHER NOTICE that this is a statutory letter of demand for payment, made for and
on behalf of our clients and in this regard, unless the said sum of USD50,723,070 is paid to
our clients or to us as their solicitors within twenty-one (21) days from the date of this letter,
you are deemed unable to pay your debts pursuant to Section 254(2)(a) of the Companies Act
(Cap. 50) and our clients shall forthwith be entitled to present a winding-up petition in the High
Court for a winding-up order to be made against you.”

The court noted that the terms of the statutory demand were misleading in stating that the
Respondent would be deemed to be unable to pay its debts if it did not pay the Alleged Debt
within 21 days. Drawing on the approach of the UK and Australian positions, the court also
signalled that a statutory demand issued under section 254(2)(a) of the Companies Act should
inform the debtor company that it can either pay the debt or secure or compound for it to the
creditor’s satisfaction.

Court’s Discretion to Order Winding Up

The court frowns upon attempts by creditors to threaten companies with winding up petitions
where the debts are not admitted or where there are bona fide cross-claims equal to or
exceeding the creditors’ claims. This is because the presentation of a winding up petition may
trigger cross-default clauses and merely compound the company’s problems.

Where the company is a member of a group enterprise (as was the case here), a winding up
petition could trigger a series of cross-defaults under financial arrangements which that
company and other group companies are party to. As a result, an entire business group would
be put at risk of being pushed into a state of insolvency.

Where a petition to wind up a temporarily insolvent but commercially viable company is filed,
economic and social interests such as those of its employees, the non-petitioning creditors, as
well as the company’s suppliers, customers and shareholders, may be affected. These are
interests that a court may legitimately take into account in deciding whether or not to wind up
the company.

Section 257(1) of the Companies Act empowers the court to adjourn the hearing of a winding
up application so as to allow a company time to resolve the issues at hand or to seek
alternative measures. An injunction of limited duration to restrain a winding up petition from
being presented may also be justified if irreparable harm could flow from its presentation.
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Comment

Given the current economic climate, this is a timely reiteration by the Singapore courts that the
presentation of a winding up petition can have a devastating impact on a company's business
and the goodwill of its customers. As such, the court strongly discourages any attempt by
creditors to threaten winding up to put pressure on an alleged debtor to pay up.

Equally welcome is the court's position that, in deciding whether to wind up a temporarily
insolvent but commercially viable company, the court will consider many other economic and
social interests, such as those of affected employees, suppliers, customers and shareholders. In
short, the court will consider both the interests of the creditors, as well as the larger public
interest.

If you would like more information about this case or wish to discuss how it may potentially
affect you or your business, please feel free to contact the Litigation and Dispute Resolution
lawyers in Drew & Napier LLC (please refer to the Directors’ Profiles on our website), or:

Davinder Singh, SC

Director (Litigation and Dispute Resolution)
T: +65 6531 24083

E: davinder.singh@drewnapier.com

Harpreet Singh Nehal, SC

Director (Litigation and Dispute Resolution)
T: +65 6531 2446

E: harpreet.singh@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication should be treated as
specific professional legal advice concerning any particular business, operational or other situations with which you might be faced. Drew & Napier LLC
accepts no liability for, and does not guarantee the accuracy of, the information contained in this publication, and does not accept any liability for any
loss or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

BIOMEDICAL SCIENCES
Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

COMPETITION LAW

Cavinder Bull, SC (contentious)
T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

CORPORATE

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

OTHER OFFICES

CORPORATE (cont'd)

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Yeo Wee Kiong

T +65 6531 2500

F +65 6535 4864

E weekiong.yeo@drewnapier.com

CORP INSOLVENCY & RESTRUCTURING
Sushil Nair

T +65 6531 2410

F +65 6533 9029

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 6531 4156

F +65 6533 9029

E manoj.sandra@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT, REIT & PRIVATE
EQUITY

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

INSURANCE & REINSURANCE
Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

IP

Morris John (Patents)
T +65 6531 2503

F +65 6533 0694

E mj@drewnapier.com

Dedar Singh Gill (Trade Marks)
T +65 6531 2507
F +65 6533 0694
E dedar.singh@drewnapier.com

INT'L ARBITRATION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

LITIGATION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

PROJECT FINANCE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

PROPERTY

David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

SHIPPING & INT'L TRADE
lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX & PRIVATE CLIENT SERVICES
Ong Sim Ho

T +65 6531 2250

F +65 6535 4864

E simho.ong@drewnapier.com

T™MT

Lim Chong Kin

T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

TRANSNATIONAL & CROSS-
BORDER WORK

Julian Kwek

T +65 6531 2485

F +65 6533 9029

E julian.kwek@drewnapier.com

Drewmarks Patents & PT Drewmarks Konsultama Drewmarks Philippines Inc. DrewCorp Services
Designs (Malaysia) Correspondence address Correspondence address Pte Ltd

Sdn Bhd 20 Raffles Place 20 Raffles Place 20 Raffles Place

9th floor #17-00 Ocean Towers #17-00 Ocean Towers #09-01 Ocean Towers
Bangunan Getah Asli Singapore 048620 Singapore 048620 Singapore 048620
(Menara) T +65 6531 2503/6531 2504 T +65 6531 2503/6531 2504 ROC No. 200102492H
148 Jalan Ampang F +65 6533 0694 F +65 6533 0694 T +65 6531 2266

50450 Kuala Lumpur, E ip@drewnapier.com E ip@drewnapier.com F +65 6533 1542/6533 7649
Malaysia E services@drewcorpservices.con
T +603 2162 2522/2162 2529

F +603 2162 2804

E drewmark@tm.net.my

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier
LLC accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive
study of the subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.
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