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THE IMPORTANCE OF DRAWING UP FORMAL CONTRACTS

City Ken Pte Ltd v Comfortdelgro Engineering Pte Ltd [2010] SGHC 29

Executive summary

This case illustrates why it is always better to have formal contracts to
document business arrangements even when parties have had a good prior
working relationship.

Indranee Rajah, SC, Rakesh Kirpalani and Samuel Lee of Drew & Napier
LLC acted for the successful defendants.

Facts

Comfortdelgro Engineering Pte Ltd (the “Defendants”) were appointed by
CityCab Pte Ltd (“CityCab”) to repair CityCab taxis which had been
involved in accidents with third party motor vehicles. The Defendants
sub-contracted the repair work to City Ken Pte Ltd (the “Plaintiffs”). The
Plaintiffs and the Defendants had had a long standing prior commercial
relationship. In 1997, the Plaintiffs and the Defendants entered into a
profit-sharing arrangement (the “Agreement”) for the repair work but did
not document the arrangement through any formal contracts.

The Defendants paid the Plaintiffs’ repair costs upfront. The Defendants
would then, on behalf of CityCab, seek to recover the repair costs from
the third party drivers or their insurers. The Plaintiffs and Defendants were
to share the recovered repair costs in an 80:20 proportion.

Since the Defendants had paid the Plaintiffs their share of the repair costs
upfront, if the full repair costs could not be recovered from the third
parties at the end of the day, the Defendants were entitled to a refund or
clawback from the Plaintiffs in the same 80:20 proportion. The
clawbacks were reflected in debit notes issued by the Defendants (the
“Debit Notes”). The Debit Notes were set off against other invoices raised
N by the Plaintiffs in a running account.

In 2006, the Plaintiffs commenced an action against the Defendants
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(b) the Defendants had been negligent in their settling of the claims vis-a-vis the third parties
or their insurers.

The High Court’s decision
The Plaintiffs’ action was dismissed in its entirety.
Implied terms regarding handling of the claims and settlements

The court held that there was no implied term that the Defendants were to consult and seek
the Plaintiffs’ approval on settlements. The court held that the two tests for the implication
of implied terms, ie. the officious bystander test and business efficacy test, were
complementary tests and both would apply to business contracts.

In this case, the Plaintiffs’ approval was not necessary to give business efficacy to the
Agreement. On the contrary, such a requirement could be abused by the Plaintiffs, who
could withhold their approval for settlements to avoid making clawback payments.

While it was not unreasonable for the Plaintiffs to want to be consulted, they had failed to
insist on an express term for this in the Agreement. The court was unable to imply such a
term into the Agreement, particularly since there was an implied term that the Defendants
were to use reasonable care and due diligence in settling the claims (see below).

Validity of the Debit Notes

The court had to review the parties’ operating procedure and documentation over a 10 year
period in order to deduce what knowledge and information the parties possessed at the
material time.

The court found that while the Debit Notes did not on the face of them contain the
particulars of the vehicles and repairs they related to, these particulars were contained in the
claim files which were handed to the Plaintiffs together with the Debit Notes. Therefore, at
all material times, the Plaintiffs would have been aware of which repairs and vehicles the
Debit Notes related to. The fact that the Plaintiffs were aware of the Debit Notes was also
reflected in their own statements of accounts.

The allegation of negligence

The court agreed that it was an implied term that the Defendants should use reasonable
efforts and diligence but held that the Plaintiffs had failed to prove its allegation that the
Defendants had acted negligently in settling the claims with the third parties and their
insurers.

The court noted that the Plaintiffs had asserted negligence even before they had inspected
the claim files. In support of its negligence claim, the Plaintiffs relied on the investigation
report of its own employee. The court felt the investigation should have been conducted by
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an independent person rather than the Plaintiffs’ own employee. The process by which the
files were selected for inspection was also unsatisfactory.

Comment

One of the main reasons why there was no formal documentation of the contractual
arrangement was because in the early days, the parties had a good working relationship and
it was not felt that there was a need for formal documentation. However, over time,
different people took over various functions and there were differences in positions as to the
contractual intention, which led to the dispute. This case reinforces the need for clear
contractual documentation even between friendly parties.

If you would like more information about this case or wish to discuss how it may potentially
affect you or your business, please feel free to contact the litigation and dispute resolution
lawyers in Drew & Napier LLC (please refer to the Directors’ profiles on our website), or:

Indranee Rajah, SC

Director (Litigation & Dispute Resolution)
T: +65 6531 4100

E: indranee.rajah@drewnapier.com

Rakesh Kirpalani

Senior Associate (Litigation & Dispute Resolution)
T: +65 6531 2521

E: rakesh.kirpalani@drewnapier.com

Samuel Lee

Senior Associate (Litigation & Dispute Resolution)
T: +65 65314114

E: samuel.lee@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication
should be treated as specific professional legal advice concerning any particular business, operational or other situations with
which you might be faced. Drew & Napier LLC accepts no liability for, and does not guarantee the accuracy of, the information
contained in this publication, and does not accept any liability for any loss or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING/GENERAL FINANCE
David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

BIOMEDICAL SCIENCES
Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

COMPETITION LAW

Cavinder Bull, SC (contentious)
T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

CORPORATE

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

OTHER OFFICES

Drewmarks Patents & Designs
(Malaysia) Sdn Bhd

9th floor

Bangunan Getah Asli (Menara)
148 Jalan Ampang

50450 Kuala Lumpur, Malaysia
T +603 2162 2522/2162 2529

F +603 2162 2804

E drewmark@tm.net.my

CORPORATE (cont’d)

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Yeo Wee Kiong

T +65 6531 2500

F +65 6535 4864

E weekiong.yeo@drewnapier.com

CORPORATE INSOLVENCY & RESTRUCTURING
Sushil Nair

T +65 6531 2410

F +65 6533 9029

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 6531 4156

F +65 6533 9029

E manoj.sandra@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT, REIT & PRIVATE EQUITY
Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

INSURANCE & REINSURANCE
Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

INTELLECTUAL PROPERTY
Dedar Singh Gill

T +65 6531 2507

F +65 6533 0694

E dedar.singh@drewnapier.com

Cecilia Girvin

T +65 6531 2510

F +65 6533 0694

E cecilia.girvin@drewnapier.com

INTERNATIONAL ARBITRATION
Davinder Singh, SC

T +65 6531 2403

F +65 6532 7149

E davinder.singh@drewnapier.com

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

PT Drewmarks Konsultama
Correspondence address:

20 Raffles Place

#17-00 Ocean Towers
Singapore 048620

T +65 6531 2503/6531 2504
F +65 6533 0694

E ip@drewnapier.com

LITIGATION

Davinder Singh, SC

T +65 6531 2403

F +65 6532 7149

E davinder.singh@drewnapier.com

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

PROJECT FINANCE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

PROPERTY

Zennifa Rahim

T +65 6531 2392

F +65 6535 1952

E zennifa.rahim@drewnapier.com

SHIPPING & INT'L TRADE
lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX & PRIVATE CLIENT SERVICES
Ong Sim Ho

T +65 6531 2250

F +65 6535 4864

E simho.ong@drewnapier.com

T™MT

Lim Chong Kin

T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

TRANSNATIONAL & CROSS-BORDER
WORK

Julian Kwek

T +65 6531 2485

F +65 6533 9029

E julian.kwek@drewnapier.com

DrewCorp Services Pte Ltd

20 Raffles Place

#09-01 Ocean Towers

Singapore 048620

ROC No. 200102492H

T +65 6531 2266

F +65 6533 1542 / 6533 7649

E services@drewcorpservices.com

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier LLC accepts
no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive study of the subjects covered
nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.
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