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DIRECTOR FOUND PERSONALLY LIABLE FOR PROCURING
COMPANY'’S TORTIOUS ACT

Thode Gerd Walter v Mintwell Industry Pte Ltd & Ors [2009] SGHC 44

This case illustrates the circumstances in which a court will find a director
personally liable for procuring a tortious act by the company of which he
is a director.

Facts

The first defendant, Mintwell Industry Pte Ltd (“D1”), owned Mintwell
Building (the “Property”). D1 mortgaged the Property to a bank (the
“Mortgagee”).

The second and third defendants (“D2” and “D3" respectively) were
directors of D1.

The mortgage prohibited D1 from letting out any part of the Property
without the Mortgagee’s written consent. D1 defaulted on the mortgage
repayments. The Mortgagee sued D1. On 25 January 2001, the
Mortgagee obtained judgment in default of appearance against D1. An
order for possession of the Property was obtained on 2 September 2002
(the “Order for Possession”). However, the Order of Possession was not
enforced until nearly 4 years later on 30 June 2006.

In the intervening period, on 16 February 2005, D1 leased one of the units
in the Property to the plaintiff (the “Plaintiff”) without the Mortgagee’s
consent. On 30 June 2006, the Mortgagee enforced the order for
possession and a Writ of Possession was filed on the same day.

On 6 July 2006, an eviction notice was served by the Mortgagee on each
tenant of the Property. However, an eviction notice was not served on
the Plaintiff. On 1 August 2006, D1 leased yet another unit in the
Property to the Plaintiff again, without the Mortgagee’s consent. The
Plaintiff did not have notice of the Writ of Possession or the eviction
notices until 2 August 2006.

The Mortgagee sought to enforce the Order of Possession against the
Plaintiff. The Plaintiff opposed the enforcement but was unsuccessful.
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He also sued D2 and D3 personally for:

(a) breach of duty;
(b) negligent or fraudulent misrepresentation; and
(c) procurement of the tort of deceit or negligent misrepresentation by D1.

D1 found liable for negligent misrepresentation

The court found that, by offering to let the premises and entering into negotiations with the
Plaintiff, D1 had represented to the Plaintiff that the existing state of affairs was such that he
could, in the ordinary course, have quiet use and enjoyment of the premises for the duration
of the tenancies.

The court further found that D1 had no reasonable grounds to believe that the Plaintiff would
be able to have quiet use and enjoyment of the premises for the duration of the tenancies
because:

(a) when the tenancies were granted, there existed an unsatisfied judgment against D1, who
had all but ceased business and D1 was required by the terms of the order of possession
to deliver up possession to the Mortgagee.

(b) As such, D1’s occupation of the premises was precarious as it could be evicted at any
time.

Accordingly, the court held that D1 had made a negligent misrepresentation by implication to
the Plaintiff.

D2 found liable for procurement of D1’s tortious act

The Plaintiff had argued that the corporate veil should be lifted to impose personal liability on
D2 and D3 for the contractual breach, and for D1’s failure to obtain the Mortgagee’s written
consent before leasing out the premises. The court declined to do so as it was of the view
that there were no exceptional circumstances to warrant the lifting of the corporate veil.

However, the court found that D2 was personally liable for the tort of procuring and inducing
D1 to make the negligent misrepresentation.

The court referred to the English Court of Appeal decision in Standard Chartered Bank v
Pakistan National Shipping Corporation [2000] 1 Lloyd’s Law Rep 218, where it was held
that “a director could be capable of becoming a joint tortfeasor by procuring and inducing the
company for which he works to carry out a tortious act”.

In that case, Aldous LJ acknowledged that, while companies are separate legal entities from
their shareholders, directors and employees, directors or employees could nonetheless be
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liable for tortious acts committed during the course of their employment in three
circumstances, namely, where:

(a) the employee commits the tort himself;
(b) he assumes a personal liability when carrying out his duties for the company; or
(c) when the director procures and induces the company to commit the tort.

In the circumstances, the court found that D2’s conduct fell within the third category and as
such, D2 was personally liable as a joint tortfeasor with D1. The court held that:

(a) D2's involvement in the transactions “went beyond what would be appropriate
for a mere intermediary acting on behalf of D1";

(b) D2 had deliberately made the misrepresentations with the intention of securing the
Plaintiff as a tenant. As a director of D1 and a guarantor of D1’s indebtedness to the
Mortgagee, D2 knew that D1 was in no position to cover the indebtedness owing to the
Mortgagee and that the premises were susceptible to enforcement;

(c) D2 was the “puppet master” of D1 and was in a position to control D1’s affairs; and

(d) D2, as D1's guarantor, had a “personal interest” in securing the tenancies and therefore
assumed personal liability for the lettings.

As such, the court found that D2 had procured and induced D1 to commit a tortious act and
was therefore personally liable to the Plaintiff.

Comment

Directors of companies should take note of this case as it illustrates the circumstances in
which a director could be held personally liable for tortious acts committed by the company.
It underscores the director’s responsibility and duty to ensure that the company of which he
is a director acts lawfully and in compliance with its contractual and tortious obligations.

If you would like more information about this case or wish to discuss how it may potentially
affect you or your business, please feel free to contact litigation and dispute resolution
lawyers in Drew & Napier LLC (please refer to the Directors’ profiles on our website), or:

Indranee Rajah, SC

Director (Litigation & Dispute Resolution)
T: +65 6531 4100

E: indranee.rajah@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication should be treated as
specific professional legal advice concerning any particular business, operational or other situations with which you might be faced. Drew & Napier
LLC accepts no liability for, and does not guarantee the accuracy of, the information contained in this publication, and does not accept any liability
for any loss or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

BIOMEDICAL SCIENCES
Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

COMPETITION LAW

Cavinder Bull, SC (contentious)
T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

CORPORATE

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

OTHER OFFICES

CORPORATE (cont'd)

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Yeo Wee Kiong

T +65 6531 2500

F +65 6535 4864

E weekiong.yeo@drewnapier.com

CORP INSOLVENCY & RESTRUCTURING
Sushil Nair

T +65 6531 2410

F +65 6533 9029

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 6531 4156

F +65 6533 9029

E manoj.sandra@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT, REIT & PRIVATE
EQUITY

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

INSURANCE & REINSURANCE
Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

IP

Morris John (Patents)
T +65 6531 2503

F +65 6533 0694

E mj@drewnapier.com

Dedar Singh Gill (Trade Marks)
T +65 6531 2507
F +65 6533 0694
E dedar.singh@drewnapier.com

INT'L ARBITRATION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

LITIGATION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

PROJECT FINANCE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

PROPERTY

David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

SHIPPING & INT'L TRADE
lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX & PRIVATE CLIENT SERVICES
Ong Sim Ho

T +65 6531 2250

F +65 6535 4864

E simho.ong@drewnapier.com

T™MT

Lim Chong Kin

T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

TRANSNATIONAL & CROSS-
BORDER WORK

Julian Kwek

T +65 6531 2485

F +65 6533 9029

E julian.kwek@drewnapier.com

Drewmarks Patents & PT Drewmarks Konsultama Drewmarks Philippines Inc. DrewCorp Services
Designs (Malaysia) Correspondence address Correspondence address Pte Ltd

Sdn Bhd 20 Raffles Place 20 Raffles Place 20 Raffles Place

9th floor #17-00 Ocean Towers #17-00 Ocean Towers #09-01 Ocean Towers
Bangunan Getah Asli Singapore 048620 Singapore 048620 Singapore 048620
(Menara) T +65 6531 2503/6531 2504 T +65 6531 2503/6531 2504 ROC No. 200102492H
148 Jalan Ampang F +65 6533 0694 F +65 6533 0694 T +65 6531 2266

50450 Kuala Lumpur, E ip@drewnapier.com E ip@drewnapier.com F +65 6533 1542/6533 7649
Malaysia E services@drewcorpservices.con
T +603 2162 2522/2162 2529

F +603 2162 2804

E drewmark@tm.net.my

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier
LLC accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive
study of the subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.
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