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MAS’ RESPONSE TO FEEDBACK RECEIVED ON CONSULTATION
ON UNLISTED INVESTMENT PRODUCTS (PART II)

Introduction

This update focuses on the second part of the response (the “Part Il
Response”) by the Monetary Authority of Singapore (the “MAS”) to the
feedback on its consultation paper on unlisted investment products issued
on 12 March 2009 (the “12™ March Consultation”).

The Part |l Response was released together with a new consultation paper
(the “New Consultation”), which relates to both listed and unlisted

investment products, on 28 January 2010.

Part | of the MAS’ response to feedback (the “Part I Response”) was
published on 8 September 2009.

Our updates on the 12" March Consultation, the Part | Response and the
New Consultation can be accessed by clicking on the respective links.
Part Il Response

The Part Il Response addresses the following issues from the 12" March
Consultation:

= definition of “complex investment products” and requirements for
mandatory advice;

] remuneration structures for sale of investment products;

= requirement to appoint an approved trustee for unlisted debentures;
and

. strengthening of the MAS’ investigative and regulatory powers.

It also contains the MAS’ updates on some issues first addressed in the
Part | Response.
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documents and advertising materials relating to such complex investment products.

After considering the feedback received, the MAS has decided not to proceed with the
definition of “complex investment products” and its associated proposals. It has instead
replaced them with the new proposals on “non-excluded investment products” in the New
Consultation.

Remuneration structures for sale of investment products

The MAS had asked for suggestions as to how remuneration structures for representatives of
financial advisors could be modified to align their interests with that of their customers.
Feedback on this subject was divided - while many respondents suggested commission-based
models, many others advocated fee-for-advice models.

The MAS has decided not to prescribe any further regulation in this area for now. It will
instead monitor the steps taken by financial institutions in respect of the Guidelines on Fair
Dealing — Board and Senior Management Responsibilities for Delivering Fair Outcomes to
Customers, which emphasise that financial institutions’ boards of directors and senior
management should work towards achieving fair outcomes for their customers.

Requirement to appoint approved trustee for unlisted debentures

The MAS had proposed that issuers of unlisted debentures, where the offer requires a
prospectus to be issued, be required to appoint a trustee approved by the MAS.

The MAS has decided to proceed with this proposal, and proposes also to extend this
requirement to listed debentures. However, no MAS approval will be required for the
debenture trustee’s appointment.

If the debentures are issued by special purpose vehicles or are secured by collateral, the MAS
will also require the trustees to be based in Singapore.

All debenture trustees will have duties based on the MAS’ current approval criteria for
trustees of authorised collective investment schemes. These include ensuring that:

(i) the trustee company has a minimum level of paid-up capital, shareholders’ fund, a
sound financial position and a sufficient number of qualified personnel with relevant
experience;

(ii) the trustee company and each of its officers is a “fit and proper person” as defined in
the Securities and Futures Act (“SFA”); and

(iii)  the trustee company obtains the necessary professional indemnity insurance or
provides the MAS with a performance bond or similar instrument.

The MAS is also considering providing statutory protection to such trustees for liabilities
incurred while performing their duties in good faith.
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Strengthening of the MIAS’ investigative and regulatory powers
Civil penalty regime for the FAA

The MAS had proposed a civil penalty regime for breaches of the Financial Advisers Act
(“FAA”). After assessing the feedback, the MAS has decided not to proceed with this
proposal and will consider other more appropriate ways to sanction breaches of the FAA. It
will, however, look into amending the FAA legislation to more clearly set out its investigative
framework and procedures, and to clarify the safeguards and rights available to a person
during the examination process.

Remedies for investors

Currently, section 27 of the FAA (on the requirement for recommendations to be made with
reasonable basis) prescribes civil liability for its breach. The MAS will proceed with its
proposal to extend civil liability to section 25 of the FAA which obliges a financial adviser to
furnish product information to investors, and section 26 of the FAA which relates to false or
misleading statements. It will also insert a provision in the FAA to enable a court, in making
an order in a civil action under the FAA, to have regard to whether an investor had made a
reasonable effort to resolve the dispute with the financial adviser before commencing the
action.

The MAS had also proposed to include a “coat-tail” provision in the FAA which would enable
investors to ride upon a criminal conviction or civil penalty award in filing a claim against
financial advisors. On further consideration, the MAS has decided not to proceed with the
insertion of this provision in the FAA.

Instead, the MAS has decided to enhance the remedies in the SFA for false and misleading
statements. It proposes to make it an explicit offence for a person to make false or
misleading statements in marketing and advertising materials for investment products. The
MAS also proposes to allow affected investors to claim damages upon a breach of this
provision and to pursue “coat-tail” actions against financial advisers who have been
convicted or have had a civil penalty award made against them.

The MAS will also proceed to strengthen the prohibition against making false and misleading
statements under the FAA by making it an offence to make false and misleading statements
in relation to a wider range of issues. Currently, section 26 of the FAA only applies to
statements in relation to amounts payable in respect of the contract or the effect of a
provision under the contract. The MAS proposes to widen the scope of the prohibition using
elements of the provisions in the SFA relating to false and misleading statements as a guide.

Power to apply to court for injunctions under the FAA

The MAS will proceed with its proposal to amend the FAA to include more comprehensive
powers to enable the MAS to apply for injunctions and similar court orders.
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Updates on issues discussed in Part | Response
Product Highlights Sheets

The MAS has developed sample Product Highlights Sheets and is currently consumer-testing
them. It intends to extend the application of such Product Highlights Sheets to include all
debentures in the form of asset-backed securities and structured notes (including exchange-
traded notes), collective investment schemes (including exchange-traded funds), and sub-
funds of investment-linked life insurance policies, for which the offer requires a prospectus to
be issued.

Mandatory risk rating system for investment products

The MAS has decided not to proceed with its proposal to develop a mandatory risk rating
system for investment products sold to retail investors.

References

Please click on the links below to refer to the full text of the relevant documents:

1. The Part Il Response; and
2. The 12" March Consultation.

If you have any queries on this update, or wish to discuss how it may potentially affect you
or your business, please feel free to contact the corporate and finance lawyers in Drew &
Napier LLC (please refer to the Directors’ Profiles on our website), or any of the following

lawyers:

Gary Pryke Valerie Kwok

Director (Corporate & Finance) Director (Corporate & Finance)

T: +65 6531 4104 T: +65 6531 2222

E: gary.pryke@drewnapier.com E: valerie.kwok@drewnapier.com
Sin Boon Ann Ralph Lim

Director (Corporate & Finance) Director (Corporate & Finance)

T: +65 6531 2206 T: +65 6531 2362

E: boonann.sin@drewnapier.com E: ralph.lim@drewnapier.com
Petrus Huang Sandy Foo

Director (Corporate & Finance) Director (Corporate & Finance)

T: +65 6531 2208 T: +65 65314118

E: petrus.huang@drewnapier.com E: sandy.foo@drewnapier.com
Yeo Wee Kiong Eric Chan

Director (Corporate & Finance) Associate Director (Corporate & Finance)
T: +65 6531 2500 T: +65 6531 2784

E: weekiong.yeo@drewnapier.com E: eric.chan@drewnapier.com

The content of this article does not constitute legal advice and should not be relied on as such. Specific advice should be
sought about your specific circumstances.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING/GENERAL FINANCE
David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

BIOMEDICAL SCIENCES
Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +65 6531 2304

F +65 6535 1952

E david.chin@drewnapier.com

COMPETITION LAW

Cavinder Bull, SC (contentious)
T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

CORPORATE

David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

OTHER OFFICES

Drewmarks Patents & Designs
(Malaysia) Sdn Bhd

9th floor

Bangunan Getah Asli (Menara)
148 Jalan Ampang

50450 Kuala Lumpur, Malaysia
T +603 2162 2522/2162 2529

F +603 2162 2804

E drewmark@tm.net.my

CORPORATE (cont’d)

Sin Boon Ann

T +65 6531 2206

F +65 6535 4906

E boonann.sin@drewnapier.com

Yeo Wee Kiong

T +65 6531 2500

F +65 6535 4864

E weekiong.yeo@drewnapier.com

CORPORATE INSOLVENCY & RESTRUCTURING
Sushil Nair

T +65 6531 2410

F +65 6533 9029

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 6531 4156

F +65 6533 9029

E manoj.sandra@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT, REIT & PRIVATE EQUITY
Petrus Huang

T +65 6531 2208

F +65 6535 4906

E petrus.huang@drewnapier.com

INSURANCE & REINSURANCE
Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

INTELLECTUAL PROPERTY
Dedar Singh Gill

T +65 6531 2507

F +65 6533 0694

E dedar.singh@drewnapier.com

Cecilia Girvin

T +65 6531 2510

F +65 6533 0694

E cecilia.girvin@drewnapier.com

INTERNATIONAL ARBITRATION
Davinder Singh, SC

T +65 6531 2403

F +65 6532 7149

E davinder.singh@drewnapier.com

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

PT Drewmarks Konsultama
Correspondence address:

20 Raffles Place

#17-00 Ocean Towers
Singapore 048620

T +65 6531 2503/6531 2504
F +65 6533 0694

E ip@drewnapier.com

LITIGATION

Davinder Singh, SC

T +65 6531 2403

F +65 6532 7149

E davinder.singh@drewnapier.com

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 9029

E jimmy.yim@drewnapier.com

Indranee Rajah, SC

T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

PROJECT FINANCE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

Valerie Kwok

T +65 6531 2222

F +65 6535 4864

E valerie.kwok@drewnapier.com

Sandy Foo

T +65 6531 4118

F +65 6535 4864

E sandy.foo@drewnapier.com

PROPERTY

Zennifa Rahim

T +65 6531 2392

F +65 6535 1952

E zennifa.rahim@drewnapier.com

SHIPPING & INT'L TRADE
lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX & PRIVATE CLIENT SERVICES
Ong Sim Ho

T +65 6531 2250

F +65 6535 4864

E simho.ong@drewnapier.com

T™MT

Lim Chong Kin

T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

TRANSNATIONAL & CROSS-BORDER
WORK

Julian Kwek

T +65 6531 2485

F +65 6533 9029

E julian.kwek@drewnapier.com

DrewCorp Services Pte Ltd

20 Raffles Place

#09-01 Ocean Towers

Singapore 048620

ROC No. 200102492H

T +65 6531 2266

F +65 6533 1542 / 6533 7649

E services@drewcorpservices.com

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier LLC accepts
no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive study of the subjects covered
nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.
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