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Hong Kong Highest Court Rules On Court’s Wide Power To
Order Production Of Documents In Liquidation Proceedings

The Joint & Several Liquidators of Kong Wah Holdings Limited (in
compulsory liquidation) v The Grande Holdings Limited & Ors [2006]
HKCU 2083

Background

Following the collapse of a number of entities within the Akai group of
companies (the “Companies”) in what the court described as the largest
corporate insolvency in the history of Hong Kong, the liquidators of the
Companies commenced investigations into the Akai group’s complex structure
and the dubious evaporation of substantial assets. In that connection, the
liquidators applied under section 221 of the Hong Kong Companies Ordinance
(“Section 221”) for orders compelling the production of documents and the
examination on oath of certain former officers of the Companies. The
liquidators succeeded in obtaining the orders sought before both the court at
first instance and the Hong Kong Court of Appeal.

Appeal to the Hong Kong Court of Final Appeal

The Companies appealed to the Hong Kong Court of Final Appeal, challenging
the court’s jurisdiction to grant the orders sought under Section 221 on various
grounds. Central to the Companies’ arguments were the caselaw and
principles relating to discovery, subpoenas, withess summonses and letters of
request, which included contentions to the effect that:

= the orders amounted in practice to discovery orders;

= the documents had not been specified with sufficient detail / certainty; and

= the orders should not have been made if it was unclear as to whether the
documents sought actually existed.

Decision of the Hong Kong Court of Final Appeal
The appeal was unanimously dismissed by the Court of Final Appeal.
The court noted at the outset that the object of discovery, subpoenas, witness

summonses and letters of request were so fundamentally different from the
procedure under Section 221 that “authorities on the one provide no guidance
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Co. Reg. No. 200102509E




DREW & NAPIER 1ic

unearth information on potential claims against third parties and/or to amass sufficient knowledge
to report on potential action to be taken against persons responsible for the companies’ failures.

Against this backdrop, the Court of Final Appeal held that Section 221 enabled the court to order
the production of all documents “relating to the company”, unfettered by the rules on discovery
applicable in litigation proceedings. There is no requirement for a liquidator to identify the
documents with sufficient particularity; he must show that he is reasonably entitled to require
production of the documents in the terms by which they are described whilst the court would “do
what it can” to define them as closely as possible consistently with making the order effective. A
liquidator is entitled to enquire as to the whereabouts of missing documents so that he can seek
their production. There is no requirement that a liquidator who seeks the production of a document
must establish affirmatively that the document exists and is in the possession, custody or power of
the party ordered to produce them — it is for the party from whom production is ordered to satisfy
the court that the document does not exist.

Comment

Section 285 of the Singapore Companies Act is substantially similar to Section 221. The wide
powers under section 285 of our Companies Act and its inquisitorial nature have been recognised
in the Singapore High Court of Liquidator of W&P Piling Pte Ltd v Chew Yin What & Ors [2004] 3
SLR 164.

However, the applicability (or otherwise) of the principles relating to discovery, subpoenas, witness
summonses and letters of request in the context of section 285 of our Companies Act has not
been canvassed in detail in a Singapore reported judgment. The Hong Kong Court of Final
Appeal’s observations that liquidators are justified in engaging in "fishing” or speculative
expeditions to prise information on the company’s affairs are also interesting. Liquidators would
welcome the adoption of such an approach in Singapore to combat the daily challenges faced by
them in carrying out their investigative functions and duties.

If you would like more information about this case or wish to discuss how it may potentially affect
you or your business, please feel free to contact the dispute resolution lawyers in Drew & Napier
LLC (please refer to the Directors’ Profiles on our website), or any of the following lawyers:

Manoj Sandrasegara

Director (Dispute Resolution & Litigation)
T: +65 6531 4156

E: manoj.sandra@drewnapier.com

Sham Sabnani

Associate Director (Dispute Resolution & Litigation)
T: +65 6531 2450

E: sham.sabnani@drewnapier.com

The contents of this update are only intended to provide general information on the subject covered. Nothing in this publication
should be treated as specific professional legal advice concerning any particular business, operational or other situations with
which you might be faced. Drew & Napier LLC accepts no liability for, and does not guarantee the accuracy of, the information
contained in this publication, and does not accept any liability for any loss or damage arising from any reliance thereon.
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OUR BUSINESS GROUPS AND PRACTICE AREAS

BANKING/GENERAL FINANCE
David Ang

T +65 6531 2236

F +65 6535 4864

E david.ang@drewnapier.com

BIOMEDICAL SCIENCES

Lim Wee Hann

T +65 6531 2244

F +65 6535 4864

E weehann.lim@drewnapier.com

Tony Yeo

T +65 6531 2512

F +65 6220 0324

E tony.yeo@drewnapier.com

BUILDING & CONSTRUCTION
Tan Liam Beng

T +65 6531 4139

F +65 6533 3591

E liambeng.tan@drewnapier.com

CAPITAL MARKETS

Sin Boon Ann

T +65 6531 2206

F +65 6535 4864

E boonann.sin@drewnapier.com

CHINA BUSINESS GROUP
David Chin

T +86 21 6335 1628

F +86 21 6335 0638

E david.chin@drewnapier.com

COMPETITION LAW

Andrew Ong (non-contentious)
T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

Lim Chong Kin (non-contentious)
T +65 6531 4110

F +65 6535 4864

E chongkin.lim@drewnapier.com

Cavinder Bull (contentious)

T +65 6531 2416

F +65 6533 3591

E cavinder.bull@drewnapier.com

OTHER OFFICES
Shanghai Office
#2501 Office Tower
Bund Center

222 Yan An Road East
Shanghai 200002

9th floor

148 Jalan Ampang

China 50450 Kuala Lumpur, Malaysia
T +603 2162 2522/2162 2529

T +86 21 6335 1628

F +86 21 6335 0638 F +603 2162 2804

Drewmarks Patents & Designs
(Malaysia) Sdn Bhd

Bangunan Getah Asli (Menara)

CORPORATE

Gary Pryke

T +65 6531 4104

F +65 6535 4864

E gary.pryke@drewnapier.com

CORPORATE INSOLVENCY &
RESTRUCTURING

Sushil Nair

T +65 6531 2410

F +65 6532 7149

E sushil.nair@drewnapier.com

Manoj Sandrasegara

T +65 65314156

F +65 65327149

E manoj.sandrasegara@drewnapier.com

EMPLOYMENT & IMMIGRATION
Indranee Rajah, SC (contentious)
T +65 6531 4100

F +65 6532 7149

E indranee.rajah@drewnapier.com

Andrew Ong (non-contentious)
T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

FAMILY & MATRIMONIAL
Randolph Khoo

T +65 6531 2418

F +65 6532 7149

E randolph.khoo@drewnapier.com

FUND MANAGEMENT & PRIVATE
EQUITY

Evelyn Wee

T +65 6531 2260

F +65 6535 4864

E evelyn.wee@drewnapier.com

INFO-COMMUNICATIONS &
TECHNOLOGY

Andrew Ong

T +65 6531 4106

F +65 6535 4864

E andrew.ong@drewnapier.com

INSURANCE & REINSURANCE
Gary Pryke
T +65 6531 4104

F +65 6535 4864
E gary.pryke@drewnapier.com

20 Raffles Place
Singapore 048620

F +65 6533 0694

E ip@drewnapier.com

E china@drewnapier.com E drewmark@tm.net.my

PT Drewmarks Konsultama
Correspondence address:

#17-00 Ocean Towers

T +65 6531 2503/6531 2504

INTELLECTUAL PROPERTY
Morris John (Patents)

T +65 6531 2503

F +65 6533 0694

E mj@drewnapier.com

Dedar Singh Gill (Trade Marks)
T +65 6531 2507
F +65 6533 0694
E dedar.singh@drewnapier.com

LITIGATION & DISPUTE
RESOLUTION

Jimmy Yim, SC

T +65 6531 2504/2505

F +65 6533 3591

E jimmy.yim@drewnapier.com

PROJECT FINANCE

Christina Ng

T +65 6531 2250

F +65 6535 4864

E christina.ng@drewnapier.com

PROPERTY

Chua Bee Lan

T +65 6531 2302

F +65 6535 1952

E beelan.chua@drewnapier.com

SHIPPING & INTERNATIONAL
TRADE

lan Koh

T +65 6531 2436

F +65 6533 3591

E ian.koh@drewnapier.com

TAX, TRUSTS, ESTATE
PLANNING & PROBATE
Teoh Lian Ee

T +65 6531 2248

F +65 6535 4864

E lianee.teoh@drewnapier.com

TRANSNATIONAL & CROSS-
BORDER WORK

Christina Ng

T +65 6531 2250

F +65 6535 4864

E christina.ng@drewnapier.com

DrewCorp Services Pte Ltd

20 Raffles Place

#09-01 Ocean Towers

Singapore 048620

ROC No. 200102492H

T +65 6531 2266

F +65 6533 1542/6533 7649

E services@drewcorpservices.com

Through a joint venture with Freshfields Bruckhaus Derigner in Singapore, we have associated offices in: Amsterdam, Barcelona, Beijing, Berlin, Bratislava, Brussels, Budapest, Cologne, Dubai,
Dusseldorf, Frankfurt, Hamburg, Hanoi, Ho Chi Minh City, Hong Kong, London, Madrid, Milan, Moscow, Munich, New York, Paris, Rome, Shanghai, Tokyo, Vienna, Washington.

Copyright in this publication is owned by Drew & Napier LLC. This publication may not be reproduced or transmitted in any form or by any means, in whole or in part, without prior written approval. Drew & Napier
LLC accepts no liability for, and does not guarantee the accuracy of information or opinion contained in this publication. This publication covers a wide range of topics and is not intended to be a comprehensive
study of the subjects covered nor is it intended to provide legal advice. It should not be treated as a substitute for specific advice on specific situations.




